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Introductory remarks. The formation of the civil society is not conceived without
the involvement of legal mechanisms, and it necessitates the review of main state-
ments of the legal regulation theory. The scope and limits of such regulation de-
serve special attention, as they directly determine the extent of individual freedom
in society, and hence its ability to realize themselves as much as possible in the
existing legal order. It becomes real through the appropriate type of regulation, and
above all, general permitting type of legal regulation.

Main part. The general permitting type of legal regulation is determined in doc-
trine by the formula: «everything that is not directly prohibited by law is allowed».
It is clear that the scope of permissions is determined primarily by the scope of
prohibitions, and then there is a question on the content and the scope of «all the
rest», which is permitted by the state. The article step-by-step considers the prob-
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lem of permissions and prohibitions in the context of general permitting type of
legal regulation.

Part I. «Scope of prohibitions». The research of prohibitions necessitates the gene-
ral theoretical description of prohibitions. Thus, in legal doctrine and legal practice
the term «prohibition» is often used to refer to the method of legal regulation (next to
the permission and positive obligations) (S. S. Alekseev, A. H. Bratko)', one of the
means of the method of legal regulation (T. N. Radko)* prohibiting regulatory re-
quirements (O. E. Leyst)’ and actually prohibiting rules by themselves (M. M. Ry-
bushkin)* or their core (V. M. Kudryavtsev)’. Other possible meanings of prohibi-
tions are discussed, namely prohibitions as a form of legal restrictions (along with
penalties, duties and other negative means) (A. V. Malko, M. M. Sultyhov)® and as a
basis of the special permitting system (T. A. Chervyakova)'.

In order to characterize prohibitions in the context of «general permissions»
it is important to study first the regulatory effect of prohibitions. From this stand-
point we proceed to the analysis of legal prohibitions.

S. S. Alekseyev explains that from regulatory aspect prohibitions are ex-
pressed in passive legal obligations, i.e. in obligations to refrain from taking certain
actions. Thus, any prohibition in the law is a special legal obligation, and it possess
same features as traditional duties in general (non-ambiguity in principle, categori-
cal imperative, cogency, the availability of effective legal mechanisms). This can
be considered as the legal content of prohibitions. Accordingly, the performance of
the specified duty (implementation of the prohibition) is due to the passive beha-
vior of individuals, which is usually the actual content of prohibitions®.

From methodology standpoint it is important to clarify questions of legal re-
alization of prohibitions. S. S. Alekseyev notes that prohibitions in law, along with
general obligations are characterized by formal definition, i.e. they are fixed in law
and have determined content and scope (limits). However, this feature of legal pro-

! Antexcees C. C. Obuast Teopus mpaa: yueG. — M.: TK BenGn, Msn-Bo Ipocrekt, 2008. — 576 ¢.;
Bpatko A. I'. 3anpers! B coBerckoM npase. — CapaTos, 1979. —92 c.

2 Pameko T. H. O POJIH 3aIPETOB B IIPaBOBOM peryiaupoBanuu. — Bonrorpan, 1979.

3 Jleiict O. D. CaHKIMK ¥ OTBETCTBEHHOCTH 110 COBETCKOMY TIPaBY (TEOPETHUECKHUE IPOBIEMBI). —
M.: U3n-Bo MI'Y, 1981. — 240 c.

* Pri6ymxun H. H. 3anpemaronme HOPMEI B COBETCKOM Tpase. — Kazanp: M3garenscrso Kasanc-
Koro yHuBepcurera, 1990. — 113 c.

5 Kynpsiees B. H. FOpuanueckue HopMBI i daxTiueckoe noseenue // COBETCKOE TOCYIapCTBO
u mpaBo. — 1980. — Ne 2. — C. 14.

 Manbko A. B. CTHMyIIbI ¥ OTpaHHYCHHAS B TIpaBe. — 2-¢ M31., epepad. i 1om. — M.: FOpucts,
2003. — 250 c.; CynrteiroB M. M. 3amnper kak MeTOJ IPaBOBOTO PEryJIHPOBaHUs: aBTOped. aucc. Ha
COHMCKaHME y4. CTeNeHH KaHJ. opua. Hayk / M. M. Cynareros. — CII6, 1996.

"Yeppsikosa T. A. 3ampeT Kak OCHOBA 3alPETHTE/ILHOIN CHCTEMBI: aBTOpe(. HCC. HA COUCKAHUE
yd. cTeneHu kauj. opun. Hayk / T. A. UepssikoBa. — Munck, 2010.

¥ Anexcees C. C. Ob1ie T03BONCHHS W OOLIHE 3aPEThl B COBETCKOM mpase / CoOpaHIe counHe-
Huii. B 10 1. — T. 2: CneunansHble Bonpock! npaBoBeaeHus. — M.: Ctartyr, 2010. — 471 c. — C. 266.

Wroctawsko-Lwowskie Zeszyty Prawnicze 6, 2015
© for this edition by CNS



General Permitting Type of Legal Regulation... 37

hibitions does not mean that prohibitions are always embodied only in prohibiting
norms. There are several methods (forms) of legal prohibitions objectification in
the text of regulations. Along with self-objectification in the form of regulations,
legal prohibitions may be often «hidden» in the text of a standard protective provi-
sions, in particular, in criminal law texts’.

There are other views on this subject in some monographs. For example,
0. G. Bratko offers broad and narrow understanding of prohibitions, and therefore
introduces the concept of «implicit prohibition». The legal prohibition in the broad
sense is implicitly expressed in any legal norm, and in a narrow sense, it is a pro-
hibiting norm'®.

We agree with the criticism by scholars of such broad interpretation of the
prohibition, because it establishes prohibiting nature of law in general, which does
not comply with the nature of social regulation in a democratic society, blurs clear
boundaries of subjective legal rights, which outline permissible limits. Therefore, it
raises questions or equivalence between concepts: «the absence of permitted» and
«prohibited» ''. Another important argument is associated with the nature of viola-
tions, which should not be performed and which are regulated by promotional or
sanctioning legal norms. In addition, M. M. Rybushkin conducting a discussion
with other scholars, defends the position according to which the legislator in legal
mediation of organized social relations — depending on the scope, type, kind or
other features — uses various means of regulation: permits, authorizations, positive
obligations, prohibitions, restrictions, and when the prohibition is used, the created
norm becomes prohibitive in its nature. And since the disposition of the prohibiting
norm indicates the form and the model of the repressed social relationship, it is not
justified to look for prohibitions in other norms, in creation of which other means
of legal influence (permission, obligation) have been used'®.

In legal doctrine sometimes the existence of the prohibition in every legal
norm is justified, from the standpoint of its structure, i.e., the presence of a sanction.
Such position is followed by S. N. Bratus, I. S. Samoschenko, M. H. Farukshyn'’. How-
ever, here is a debate again, whether to understand the sanction narrowly — only as
a measure of state coercion (or even only measures of legal liability) or wider — as
a part of a legal norm, which provides for the measure of state security in general
(coercion, encouragement, promotion)'.
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In this context the concept of the so-called general prohibition can’t be omit-
ted, which was suggested by S. S. Alekseyev given the types of legal regulation. As
he notes, that the general rule regarding prohibitions and permissions is understood
in the sense that the relevant regulations are starting and directing legal beginning
in a particular area of public relations. But the general prohibition cannot produce
direct legal consequences that may not be a direct criterion of misconduct. In all
cases only specific rules may be considered as grounds for determining illegality:
prohibiting (if there is a general authorization or an absolute prohibition) or binding
or empowering, (when the non-compliance evidences the offense)"’.

Therefore, in order to identify the methodological basis of regulatory charac-
teristics of prohibitions, it is necessary to determine their legal realization. Discus-
sions on this issue are quite fair in light of methodological positions: they are dif-
ferent on understanding the concept of prohibiting norms, their structure and their
relationship with prohibiting regulations. To study prohibitions in this context it
seems appropriate to adopt as the methodological basis the position, according to
which legal prohibitions are realized via prohibiting legal norms. Such position is
adopted due to the following reasons:

—the legal norm is the source of regulation and the possibility of special
regulation may be found in the «reserve» of legal norms. Such special regulation
can take place during the functioning of the general permitting type of legal regula-
tion. The special regulation may be seen when the formal regulation of social rela-
tions is conducted via prohibiting norms. Such regulation can be called indirect
because the general and abstract authorization for active behavior becomes de-
pendent on a specific prohibition. These considerations seem to allow discussion of
legal norms types of regulation (direct and indirect), and further justify different
qualities of legal norms: as a model of legal behavior, as limits (criteria) of legal
behavior and as legal character of the behavior;

— formal certainty of the legal norm (in this case of the prohibiting norm)
clearly limits the scope of the prohibited and limits, «cuts off» the space of permis-
sions (thus, determining the scope of permissions). This allows from formal-legal
standpoint to start the generally permitting mechanism, to permit certain rights and
freedoms (arising in the course of such a mechanism) by checking whether law
does not prohibit them. On the other hand, such approach allows for justification,
substantiation of the «presumption that everything that is not prohibited is legal»,
which was described by V. S. Nersesyants and V. M. Kudryavtsev'®. For example,
V. S. Nersesyants noted that the objective socio-historically determined limit for
the maximum value of legalized degree of freedom is socially harmful boundary
criterion, from which the law should protect and secure social life. This maximum
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General Permitting Type of Legal Regulation... 39

limit that defines and legitimizes all socially harmless, is provided and limited by
legal prohibitions. The minimum value of legal measure of freedom, which is
caused by the objective criteria of direct and immediate social utility (certain ac-
tions, states, relationships, etc), is expressed in legal permissions accordingly'”.

However, the classification status of this presumption (rebuttable or irrefuta-
ble) requires additional research, as part of a wider problem, which is the follow-
ing: the relationship between lawful and not prohibited.

Taking into account above-mentioned position, it seems appropriate at this
stage to «introduce» the concept of legal rule (particularly, the prohibiting legal
rule), as the legal rule primarily contains «binding» to the state command, and it is
not quite in the spirit of the legal energy source of general permitting type of regu-
lation. Its action is mediated by the state, but it is not initiated by the state. It is
usually triggered by non-state, non-legal factors (discussed below).

Thus, adopting a position, according to which legal prohibitions are realized
through prohibiting legal rules, and, therefore, more detailed research regarding the
following matters:

— the concept of prohibiting legal norm and scope of its regulation;

— the relationship between the prohibiting legal norm and the prohibiting le-
gal rule (the formulation of prohibitions);

— the structure of the prohibiting legal norm;

— features and functions of the prohibiting legal norm, will allow better un-
derstanding of the scope of prohibitions in the context of the general permitting
regime.

Part II. «The scope of permissions». Obviously, the phrase «everything is permit-
ted» is primarily associated with «freedom». Freedom (in its widest meaning) is
understood as:

— the absence of restrictions, and in relation to the idea of freedom — the op-
portunity to perform at own discretion;

— one of the fundamental ideas of European culture that reflects such attitude
of the subject to his/her actions, where he/she is considered the main source, cause,
factor of such actions;

— a human condition, its ability to act in accordance with their interests and
goal'®.

It should be noted that determinism supposes recognizing that the objective
conditions and knowledge and understanding of right and proper is a form of con-
ditioning human decisions and actions, and the situation of choice (in which for-
mally the freedom of choice is demonstrated) is limited to a specific set of capabili-
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ties. What appears as a self-expression, is actually the result of previous (and not
always conscious) experience of the individual. In addition, people tend to self-
determination in a certain system of values'”.

Exploring the legal nature of freedom, M. M. Marchenko sees it only in the
context of state and law, namely, that it is senseless to discuss the legal aspect of
freedom, justice and equality without these institutions. Only such an approach al-
lows for philosophical reflection of law to remain on the basis of the facts (empiri-
cal and ideal) and not to resort to exorbitant meaningless abstractions™. Logically,
the question arises whether the «general permitting» regime is the best reflection of
the concept of freedom.

Thus, analyzing freedom in a given context, we will intensify the category of
interest, values, complex of possibilities, system constraints and coercion. The con-
tent of all these categories have the legal form and the legal content, but not only.
Let us examine some of them in more detail.

It is well-known that the legal life is inextricably linked with motivation. The
motivation of legitimate (and legal) behavior, as it is noted, is gradually shifted
from taboos and duty to expediency, then to benefits and, finally, to the need. Cer-
tain representatives of legal scholarship have seen the fusion and connection be-
tween natural and legal in the need.

Interest (in everyday use) is the importance of something, special attention to
something, and, accordingly, such an understanding of interest is associated with
purpose. But then, according to some scholars, the problem of purpose choice
arises and, therefore, there is the problem of isolating areas of acceptable and posi-
tive for society interests. Therefore, the interest as such can not be included in the
interpretation of the law?'.

Consequently, «everything is permitted» means permissible, acceptable —
harmless to society. But is it always correlated with the interest of the individual?
The implementation of «general permission», and thus the conditionality of the law
is determined in this case first of all by the balance of interests of the individual
and society.

That is all possible under the condition that public interest is connected with
the state interest. However, as practice shows, such «consensus» is not always the
case. The interest of the state as the will realization of the dominant most powerful
part of population does not always coincide with personal or social interests.
Therefore, the second part of the «expressly not prohibited by law» leads to the
question why the law left the matter left unattended, moreover, not prohibited:
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— due to objective reasons, that the law-making mechanism is not on the same
page with the development of society and in filling gaps in prohibiting legal regulation;

— due to subjective reasons, which also, in turn, can be classified as positive
(stimulating individual initiative and creativity in the legal field) and negative (e.g.,
the legislator intentionally delays the settlement of certain «beneficial» situations),
which is the abuse of law.

Thus, in view of the above-mentioned considerations, the implementation of
«general permissions» may have two aspects: — positive and in some sense negative.
Therefore, the category of interest in terms of general permitting type functioning re-
quires a separate study, in particular with respect to the following questions:

— primacy in the linkage between interest and law;

— the coexistence of state, public and individual interests;

— the existence of a person in state and international (globalization, integra-
tion) interests, the scope of «legal movement, circulation» of a person;

— the role of incentives and restrictions to legal development in general and
to individual development in particular.

Turning back to the research category of values in a given context, it should
be noted that all capabilities and likes of a person take part in values production
and the value is a phenomenon of an internal choice. Therefore, the scope of mani-
festations of values is the realm of human freedom: no one can force a person to
appreciate or not appreciate something that does not correspond to their internal
choice®. In the doctrine on axiological problems there are several meaning of the
concept «value» that intersect, namely the following: 1) the ability of things, events
affect the person in such way that these things or events are perceived as good, are
worth striving for them and possessing them; 2) the general principle of purposeful
activity, based on which a person ascribes practical significance to a particular ob-
jects that encourage her to act and behave accordingly™.

These positions outline possible research directions of the conditionality be-
tween general permitting type of legal regulation and values, including legal. Val-
ues that constitute the ontological essence of law are the following: freedom, equal-
ity and justice.

The outlined above piece of research appears to encourage first of all the
analysis of justice as a guarantee of the normal implementation of the general per-
mitting regime because in its essence the law is a method, an instrument of setting
fair value (balance) between the interests of everyone: individuals, social strata,
social communities and entities®.
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Excepts fairness, it is possible to analyze other values of the system which
determine or should determine the behavior of an individual in the case of legal
activity of a person or providing incentives to a person by general permitting type
of regulation. It should be remembered that different moral and spiritual system of
values will be attributed to the effect of the investigated type of legal regulation in
its negative aspect (allowed, because there was not enough time to prohibit).

Conclusions. In describing general permitting type of legal regulation first of all
we face the problem of permissions scope, which will be determined in the context
of the studied type of legal regulation by the prohibitions scope. In this regard,
there is a need in the general theoretical characterization of restrictive regulatory
capacity of prohibitions.

Methodological basis of regulatory characteristics of prohibitions will con-
stitute their legal realization, in particular it will be implemented by prohibiting
legal provisions, since:

— legal norm is the source of regulation, because in legal norm’s «reservesy it is
possible to find opportunities of such special regulation, which will take place in the
functioning of the general permitting type of legal regulation. The said regulation may
be called indirect because the general and abstract authorization for active behavior
becomes dependent on a specific prohibition. Such considerations seem to allow dis-
cussion on the types of legal regulation (direct and indirect) as well as to further sub-
stantiate different characteristics of the legal norms as a) model of legal behavior b) the
boundaries of acceptable legal behavior and c) criteria of its legality;

— formal legal determination of a legal norm, in this case, a prohibiting legal
norm. Such formal legal determination clearly defines the scope of prohibited and
separates, distinguishes «cuts» the space of permitted (thus determining the permis-
sions scope). This allows to start general permitting mechanism of regulation from
formally legal standpoint, implement authorization of certain rights and freedoms (aris-
ing in the course of such a mechanism) by checking their legal non-prohibition.

Taking into account above-mentioned position, it seems appropriate at this
stage to «introduce» the concept of legal rule (particularly, the prohibiting legal
rule), as the legal rule which primarily contains «binding» with the state command,
and it is not quite in the spirit of the legal energy source of general permitting type
of regulation. Its functioning is mediated by the state, but it is not initiated by the
state, however it is possibly mitigated by the state.

The research of permissions scope is considered secondary as to the research
of the prohibitions scope and it is directly related with the legal nature of freedom.
Analyzing freedom in a given context, we intensify following categories: interest,
values, complex of possibilities, system of constraints and coercion. This in turn
allows much wider understanding of general categories, such as: legal order, legal
behavior, abuse of law and at the end destination of positive law and its ability to
support fundamentals of civil society.
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Streszczenie

Ogodlnie dozwolony typ regulacji prawnej jako instrument wdrozenia idei
spoteczenstwa obywatelskiego

W artykule przedstawiono opracowanie na temat niektorych aspektow ogodlnie do-
zwolonego typu regulacji prawnej. Analizie poddano zakres dopuszczalnosci i za-
kres ograniczen. Rozwiazanie tego problemu spowodowane jest w szczegolnosci
wyjasnieniem mozliwosci regulacyjnych zakazow prawnych. Ustalono, ze podsta-
wa metodologiczna regulacyjnej charakterystyki ograniczen stanowia ich posred-
nictwo prawne, ktore realizowane bgdzie za pomocg przepisow prawnych zabrania-
jacych, gdyz ich formalna definicja jasno okresla zakres zabronione i oddziela,
«cigci» przestrzen dozwolonego. Pozwala to na legalno-formalne «uruchomienie»
mechanizmu ogo6lnie dozwolonego typu regulacji, dokona¢ zezwolenia na stoso-
wanie niektdrych praw i wolnos$ci poprzez ich sprawdzenie na zakazy prawne.

Badanie sfery pozwolen prowadzone jest «we wtornym» — po ilosci zaprze-
czen — porzadku i jest bezposrednio zwiazana z problematyka natury prawnej wol-
nosci. Uaktywnia to kategorie zainteresowania, wartosci, kompleks mozliwosci,
system ograniczen i przymusu, a takze pozwala na szersze zrozumienie ogolno-
teoretycznych kategorii takich jak: porzadek, wilasciwe zachowanie, naduzycie
prawem i w koncu przeznaczenie samego prawa pozytywnego i jego mozliwosci w
zapewnieniu postulatow spoteczenstwa obywatelskiego.

Stowa kluczowe: ogolnie dozwolony typ regulacji prawnej, zakazy, przepisy prawny
zabraniajace.
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3aranbHOA03BINIbHUA TUM NPaBOBOro
perynioBaHHA SIK OPUANYHUIN 3aCi0 BTiNeHHNA
iaei rpoMagsHCbLKOro cycninbcrBa

Kiro4oBi cjioBa: 3aranpbHOMO3BUTEHUN THII MPABOBOTO pETyJIOBaHHS, 3a00pPOHH,
3a00pOHSIOTI MPABOBI HOPMH.

Berynni 3ayBaru. [Iponec ¢opmyBaHHS rpoMaasSHCHKOTO CYCHIIBCTBa HE MMC-
auThCs 0e3 3aMydeHHs I0PUAMYHUX MEXaHi3MiB, IIO BiAMOBIIHO 3yMOBIIOE Iepe-
I OCHOBHUX IIOJIOKEHB TEOpii MpaBoBOro peryitoBanHs. OcoOIMBOi yBaru mnpu
ILOMY 3aCITyTOBYIOTH cepa i MexXi TaKoro peryiroBaHHs, SKi Oe3MocepeHbO BH-
3HAYaAIOTh Mipy CBOOOAN OCOOM B CYCIHIJIBCTBI, @ OTXKeE, 1 ii MOXKIIMBOCTI peasi3yBaTu
cebe MaKCHMAJIFHO B YMOBaX iCHYIOUOTO IIPaBONOPAAKY. PeansHuM yce me crae 3a
JTOTIOMOT'OI0 BiJITIOBITHOTO THITy IIPABOBOTO PETYIIOBAHHS, i HAacamIiepe], 3araibHo-
JO3BUIBHOTO.

Bukan ocHOBHUX M0JI0KeHb. B HayKoBiil JiTeparypi 3aranbHOA03BUTLHUIN THIT
MPaBOBOTO PEryJIIOBaHHs BH3HAYAIOTh (POPMYIIOI0 «I03BOJICHO YCe, 0 IPSMO HE
3a00pOHEHO 3aKOHOMY. L[iIKOM 3pO3yMilEM € Te, MO 00CAT JO3BOJCHOCTI
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BU3HAYAETHCS B MEPITy Yepry 00CiIToM 3a00pOHEHOCTI, a BXKe MOTIM IMOCTAE K-
TaHHS, SKUM 32 3MICTOM 1 00’ €MOM € T€ «BCE» PEIITa, 110 CAaHKI[IOHYE, a OTXKE,
JIOTyCcKae nepxaBa. ToMy crpoOyeMO PO3TIISHYTH IOETAIMHO B KOHTEKCTI Iii
JIAHOTO THUIY MPABOBOTO PETYIIOBAaHHSA — MPOOIeMy «3a00pOHEHOCTI» i Mpo-
0JeMy «I03BOJIEHOCTI».

Yactuna 1. «O0csar 3a6opoHenocti». JlocmimkeHHs o0csary 3a00pOHEHOCTI
nepeadadae 3araJbHOTCOPETHIHY XapaKTEPUCTHKY 3a00poH. Tak, B IOpuAWYHIN
Hayli 1 IPaKTUIll TEPMIHO-TIOHATTS «3a00pOHa» BUKOPUCTOBYETHCS ISl TO3HAUCH-
Hsl Haifyacrinre crnoco0y MpaBoOBOTO PETyIIOBAHHS (MTOPSI i3 JO3BOJIOM Ta MO3HUTH-
BHIM 30008’ s3anHAM) (C. C. Anekcees, A. I'. Bpatko)', oqHoro 3i 3aco6iB MeTona
npasosoro peryiosanss (T. H. Paapko)’, 3a00pOHAIOUNX HOPMATUBHUX TIPUIHCIB
(O. E. Jleitcr)® i, BmacHe, 3a6opomstounx HopM (M. M. Pubymkin)® aGo ix sapa
(B. M. Kyapsisues)’. OGroBoproiOTh TaKOX MOXIMBOCTI 3a00pOH SK Pi3HOBHIIB
MPaBOBUX OOMEXKEHbB (TOpSI i3 MOKapaHHSIMHU, 000B’I3KaMH, IHIINMH HEraTHBHU-
M 3acobamn) (A. B. Manbsko, M. M. Cynturos)® i sIK OCHOBH CIIIianbHOLO03BIIb-
roi cucremu (T. A. UepssikoBa)'.

Ane s XapakTepUCTHKHU 3a00pOH B KOHTEKCTI «3aralbHOIO3BUTLHOCTI Ba-
KITBUM € HacaMIiepe,| JOCiKSHHS ClIeHU(iKu peryIsITuBHOCTI 3a00poH. Came mif
TaKMM KYTOM 30py ¥ cripoOyeMO Jaii MpoaHai3yBaTH IOpHIMYHI 3200pOHH.

SAx 3a3nayae C. C. AnekceeB, 3 PeryJsTHBHOI CTOPOHU 3a00pOHHU BHpaxka-
IOThCS Y FOPUANYHUX 00OB’SI3KaX MacUBHOTO 3MICTY, TOOTO B 000B’sI3KaxX yTpUMY-
BaTHUCH BiJ| BYNHCHHS MMEBHUX Aiil. TakuM YMHOM, Oy/b-siKa 3a00pOHA B MpaBi — Iie
0COOIIMBUH IOPUIUYHUN 00OB’S30K, 1 s HEl € MPUTaMaHHUM yce, IO 1 A Tpa-
TUIIHHIX 000B’A3KiB B3arami (IPUHIIMIIOBA OJHO3HAYHICTh, IMIIEpaTHBHA KAaTero-
PUYHICTH, HE3aePEUHICTh, 3a0€3MEUCHICTD TIEBUMH IOPUIUIHIME MEXaHI3MaMHu).
Ile MoXKHA Ha3BaTH IOPUIAIHUM 3MICTOM 3a00poH. BiAmoBimHO BUKOHAHHS BKa3a-
HOTO 000B’s13Ky (BTiICHHsI 3a00pOHM) BiOYBA€THCS 3aBIIKH MACHBHIN MTOBEIIHITI
oci6, koTpa 3a3BHuaii ck1anae GaKTHUHMI 3MicT 3a60pOH".

! Anexcees C. C. Obmas Teopus mpaBa: yue6. — M.: TK Ben6u, M3a-so Ilpocmext, 2008. —
576 c.; bpatko A. I'. 3anpetsi B coBeTckoM mpase. — Caparos, 1979. — 92 c.

2 Pagpko T. H. O ponn 3anpeToB B IPaBOBOM perymHpoBaHui. — Bonrorpas, 1979.

3 Jleiict O. . CaHKIMH H OTBETCTBEHHOCTH [0 COBETCKOMY IPaBy (TEOPETHUECKHE TpOGIeMbr). —
M.; Uzn-Bo MI'Y, 1981. — 240 c.

4 Pei6ymkus H. H. 3anperaroliie HOPMEI B COBETCKOM mpaBe. — Kasamb: M3matensctBo Kazan-
ckoro yHuBepcureTa. — 1990. — 113 c.

3 Kynpssues B. H. IOpunuueckue HopMbl M daxTHueckoe noseaenue / COBETCKOE TocyIapcTBo
u npaso. — 1980. —Ne 2. - C. 14.

 Manbko A. B. CTHMy/IbI B OTpaHHYEHHS B paBe. — 2-¢ U3[., mepepad. i 1om. — M.: FOpucts,
2003. — 250 c.; CyntsiroB M. M. 3amper kak MeTOJ IIPaBOBOTO PETyJIMPOBaHU: aBTOped. Iucc. Ha
COWCKaHHE Y4 CTETIeHH KaH/. ropul. Hayk / M. M. Cynreiros. — CII6, 1996.

"Yeppskosa T. A. 3amper Kak OCHOBA 3alPETUTEILHON CHCTEMBI: aBTOpe(. IHCC. HA COUCKAHUE
yd. CTeneHu Kaun. opua. Hayk / T. A. UepssikoBa. — Musnck, 2010.

¥ Anekceen C. C. Ob1ie T03BONCHHS W OOLIHE 3aTPETh B COBETCKOM Tpase / CoGpaHie counHe-
auit: B 10 T. — T. 2: CrienmanbHbIe BOpockl mpaBoBeaeHus. — M.: Craryt, 2010. — 471 c. — C. 266.
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MeTo0MI0TYHO BasKIMBUM y 3O1MCHIOBaHIH XapaKTEpUCTULI € 3’SCYBaHHS
NUTaHHS MPO IOpUIUYHE omocepenxkyBaHHs 3abopoH. C. C. AnekceeB 3ayBaxye,
110 3200pOHU B IpaBi — MOPSA 13 3aralbHOI0 000B’A3KOBICTIO — XapaKTEPHU3YIOThCS
(bopManbHOK BU3HAUCHICTIO, — TOOTO THM, 110 BOHH OTPHUMYIOTh 3aKPIlUICHHS B HOP-
Max TpaBa 1 BiJ3HAYAIOThCS BHU3HAUEHICTIO 3a 3MICTOM Ta 3a 00CSTOM (Mekamm).
[IpaBma, HE BapTO PO3YMITH IO OCOOJIUBICTH FOPUIMYHUX 3a00POH TaK, IO BOHHU
3aBKIM BTUTIOIOTHCS TUTBKH B 3a00pOHSIIOYMX HOpMax. ICHye aekiimbka crocoOiB
(dopm) 30BHINTHROI 00’ EKTHBAIIIT FOPUANIHUX 3a00POH y TEKCTI HOPMATHUBHUX aKTiB.
[opsin 13 00’€KTHBAILEI0 Y BUTJISII CAMOCTIHHUX 3a00pPOHSIOUUX HOPM, HOPUANYHA
3a00pOHa HEPIJKO MICTHTBhCSA Y «IIPUXOBAHOMY» BHIJISI B TEKCTI HOPMATUBHHX
OXOPOHHHX IOIOKEHb, 30KPEMa B TEKCTaX HOPM KPHMiHALHOTO IIPaBa’.

B iHmmx crenianbHUX MOHOTpadidHMX TOCHIIKEHHIX 3yCTpidaeMo JesKi iH-
i MipkyBanHs. Tak, Hampukiag, O.I'. BpaTko mpomoHye mHpoKe i By3bKe po3y-
MiHHSI 3200pOH, a BiJINOBITHO BBOJUTH MOHATTS «IMIUTITUTHA 3a00poHay. [IpaBoBa
3a00poHa B MIMPOKOMY 3HAYSHHI IMIDTIIIUTHO BUPaYKEHA B OyAb-sKill MPaBOBii HOP-
Mi, @ y By3bKOMy 3HAYCHH] BOHA IIPEICTABIISIE COOOI0 3a00POHSIOTY HOpMY ' .

Baprto nmoroauTHcs i3 KPUTHKOI HAYKOBISIMH TaKOTO IIMPOKO TPAKTYBaHHS
3a00pOH, OCKUTEKH BOHO YTBEPIKYE 3a00POHSIOUMI XapaKkTep Ipasa B IIJIOMY, 110
HISIK HE Y3TO/KYETHCS 13 MMPUPOIOI0 COLIaTBHOTO PETYIIOBAaHHS Y JIEMOKPATUYHO-
MY CYCIJICTBI, PO3MHUBAE UiTKI MEXi IOPUANYHUX CYO €KTHBHUX TIpaB, SIKUMH
OKPECIIOIOTHCS MEXKI JIO3BOJICHOTO, & BiJINIOBITHO BUCYBa€ MUTAHHS, Y4 PIBHO3HAY-
HUMH € TOHATTS — «BIICYTHICTb JJ03BOJIEHOTO» i «3aGopoHeHe»''. BaxiusuM € i
TOW apryMeHT, W0 TOB’S3aHMH i3 XapaKTepoM MOpPYLIeHb, Bil SIKHX IOTPiOHO
YTPUMYBATUCS B CYCHUIBHHX BiJHOCHHAX, YHOPSIKOBYBAaHHX 320X0UYYBaJTbHUMHU
YH 3aKpIIUTIOBATBHUMU HOpMaMu mpaBa. Kpim toro, M. M. Pubymikin, TuCKyTYytO-
YW 3 PI3HUMH aBTOpPaMH, BiJCTOIOE ITO3HIIIIO, 3TiMHO 3 SKOIO 3aKOHOMIABEIlh IPH
FOPUINIHOMY OTIOCEPEAKYBaHHI YIIOPSIKOBYBAHUX CYCIUIBHUX BiTHOCHH — 3aJIS)KHO
BiX iX chepH, poay, BUAY UM IHIITHX OCOOJMBOCTEH — BUKOPHUCTOBYE Pi3HOMaHITHI
3acO0M TPABOBOTO pETYJIOBAHHSA: JIO3BOJH, YIOBHOBA)KCHHSI, IO3WUTHUBHI 30-
0OB’s13aHHS, 3a00pOHH, OOMEKEHHS, 1 B TOMY BHIIQJIKY, KOJIH BHKOPUCTOBYETHCS
3a60pOHa, CTBOPIOBAaHA HOpMa HaOyBae 3a0OpOHSIOUOr0 XapakTepy. M ockimbku
JHCIIO3MLIs 3a00pOHSAI0Y0T HOPMH BKa3zye Ha (opMy, MOAETb BUTICHIOBAHOTO BiJl-
HOIIICHHS, TO 3HAXOJUTH 3a00pOHY B iHIIMX HOPMaXx, IPH CTBOPEHHI SKUX BUKOPHU-
CTOBYIOTBCS 1HIII 3aCO0M FOPUIUYHOTO BILTHBY (03B, 3000B’s3yBaHHs), HENO-
CTATHBO BHIIPABIAHO ~.

B ropumuuniii diTepaTypi iHKOJIM OOTPYHTOBYIOTH iCHYBaHHS 3a00pOHH B
KOXHIH MpaBOBii HOPMI, 3 TIO3HITIH i1 CTPYKTYpH, TOOTO HAsIBHOCTI caHKii. Takoi

% Anekcees C. C. OBIHe JO3BONCHUS H OBIIIE 3arpeTsl B COBETCKOM mpase / CoOpaHue courHe-
Huii: B 10 T. — T. 2: CrenuansHele Bonpockl paBoseaeHus. — M.: Craryt, 2010. — 471 c. — C. 268.

!0 Bparko A. T. 3ampersl B coBetckoM npase. — Capatos, 1979. — 92 ¢. — C. 10, 34.

" Anexcees C. C. Bkas. nparts. — C. 270.

12 PiGymkis H. H. Bkas. npaus. — C. 29, 42.
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nosuuii norpumytotsca C. H. Bpatycs, 1. C. Camomenxo, M. X. ®apykimun'’. Ae
TYT BiZipa3y BUHHKAIOTh JUCKYCIil 3 IPUBOAY TOTO, UM PO3YMITH CAHKIIiIO BY3bKO —
BUKJIFOYHO SIK MIpy Jep>KaBHOT'O MPUMYCY (200 HaBiTh TIJIbKH 3aXOJH IOPHINYHOI
BiJINIOBIIATBHOCTI) UM HIMPIIE — K €IEMEHT MPaBOBOI HOPMHU, SIKUM JTO3YETHCS Mi-
pa il nepKaBHOro 3a0e3neyeHHs B3araii (IIPUMyYC, 3a0X0UEHHs, CTHMYTIOBAHH:) *.

VY naHoMy CrOKeTi HE MOKHA OMHUHYTH IOHSTTS Tak 3BaHOI 3arajbHOI 3a00-
poHu, sxe BBoauthes C. C. AnekceeBUM 3 OISy Ha THIIM IIPAaBOBOTO PEryIIOBaH-
Hi. SIK BIH BiJ3HA4Yae, 3arajJibHE MIOI0 3a00pOH 1 JO3BOJIB PO3YMIETHCS B TOMY
3HAYeHHI , 110 BiAMOBiTHE HOPMATHBHE MOJIOKCHHS € BIATPABHUAM 1 CKEPOBYIOUHM
IOPUINYHUM HA4ajJoM Ha MEBHIN MIJSHIN CyCHUIbHUX BITHOCHH. AJi€ 3arajibHi 3a-
0OpoHH HE MOXYTb MOPOIKYBaTH Oe3mocepenHi IOpPHAMYHI HACHIIKH, TOOTO HE
MOXYTh OyTH Oe3mocepeaHiM KpUTepieM HempaBOMipHOi MOBEIiHKH. Y BCiX 0e3
BUHATKY BUIAJIKaxX 3HAYCHHS MiACTaB I BU3HAYCHHS HEMPABOMIPHOCTI MOXKYTb
MaTH JIAIIe KOHKPETHI HOpMHU — ab0 3a00poHsI0Yi (32 HAsABHOCTI 3arajbHOTO JO-
3BOJIy UM a0COJIOTHOI 3200poHM), 200 3000B’sA3yI0Ui UM YIIOBHOBAXKYIOUi, HEBUKO-
HAHHS SIKHX 9H BHXiJ 32 MEXIi SKUX i CBITYMTH PO IIPABOMOPYLICHHS .

Omxe, MO0 BUSBATH METOIOJIOTIYHY OCHOBY PETYIISITUBHOI XapaKTEPHUCTHKH
3a00pOH MOTPiIOHO BU3HAUMTHCS 3 iXHIM IOPHINIHUM OIocepenKyBaHHsM. HaBeneHi
JCKYCIi 3 IOTO MPUBOAY € IJIKOM CIPABEAJIMBUMHE Y CBITII BiIMOBIIHMX METOJ0-
JIOT1YHHX TO3UIIIH: BOHU PI3HATHCS MIAXOJAMHU IO PO3YMIHHS MOHATTS 3a00POHSIO-
YHX HOPM, iX CTPYKTYpH Ta iX CHiBBIIHOIICHHS 13 32a00pOHSIOUMMH TpUnucaMu. J{ist
JOCITiIKEHHsI 3a00pOH y 3aJaHOMY KOHTEKCTI, SIK BUIAETHCS, OyAe AOLIIbHO MpPUitH-
ATH 38 METOJAOJIOTTYHY OCHOBY HO3HIIIO, 3TiJHO 3 SIKOK IOPUAMYHUM OIOCEPEIKY-
BaHHAM 3200pOH BBaKATUMYTHCS 3a00pOHSI0YI TPaBoOBi HOpMHU. | ock oMy

— caMe MpaBoOBa HOPMa € JDKEPETIOM PETyJIITHBHOCTI, TOMY CaMe y «pesep-
Bax» IMPABOBOI HOPMH MOYKHA BiTHAWTH MOKJIMBOCTI OCOOJMBOI PETyJISTHBHOCTI,
sIKa MaTUMe Miclle TpH (QYHKITIOHYBaHHI 3araJlbHOJ03BITLHOTO THUITYy IPaBOBOTO
perymoBanHs. Taka ocoOnuBa (cmerudidyHa) peryISTHBHICTH IPOSBIATHMETHCS,
KoJIW (opMaibHEe PEryJIOBaHHS CYCHUIBHUX BIIHOCHH OIOCEPEIKOBYBATHMETHCS
€0 3a00pOHSIOYMX HOpM. Taky peryJisTUBHICTh MOXKHA Ha3BaTH HENpPSMOIO,
OCKIJTBKY 3arajibHe i aOCTpaKkTHE YIIOBHOBa)KCHHS HA aKTHBHY MOBEIIHKY CTaBHUTh-
csl B 3aJIXKHICTh BiJl KOHKpeTHOI 3a00poHH. Taki MipKyBaHHS, SIK BUAA€THCA, AO-
3BOJISIIOTH OOTOBOPIOBATH MUTAHHS MPO BUIM PETYISATHBHOCTI MPaBOBUX HOPM
(mpsiMoi Ta HETPAMOi), a TAKOXK JOJATKOBO OOTPYHTOBYBATH Pi3Hi AKOCTI MPaBOBOI
HOPMHU: SIK MOJIeIIi PaBOBOI IMOBEMIHKH, SIK MeX (KpUTEPiiB) MPaBOBOI MOBEMIHKH 1
SIK TIPAOBOBCTI CaMO1 TIOBEIiHKH;

13 Bparycs C. H. FOpuaudeckas OTBETCTBEHHOCTS M 3aKOHHOCTH (0uepk Teopuu). — M.: Fopoxen-
n3nat, 2001. — 208 c.; Camomenko U. C., ®apykmun M. X. OTBETCBTBEHHOCTh 110 COBETCKOMY 3a-
KoHoJaTeNnbeTBY. — M.: FOpuanueckas nureparypa, 1971. — 240 c.

' ®arkynmun @. H. TpoGiems! 061Leil TEOPHH COLUATHCTHYECKOH IPaBOBOH HacTpoiiku. — Ka-
3aHb, 1980.

15 Anexcees C. C. Bxkas. mpaus. — C. 302.
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— opManbHa BH3HAYCHICTH MPaBOBOi (Y AaHOMY BHIIAAKY 3a00pOHSIOYON)
HOPMH YiTKO BH3HA4ae 00cAT 3a00pOHEHOTO i BIIMEXKOBYE, «BIICIKa€» MPOCTIp
J03BOJIeHOTO (y Takuil croci0 Bu3Havarouu o0csar go3BosieHocTi). lle mo3Boisie
(hopMaNbHO-FOPUINYHO «3allyCTUTH» 3aralbHONO3BUILHUIA MEXaHi3M, 3MiHCHUTH
CaHKI[IOHYBaHHS MEBHUX MpaB i cB000A (110 BUHUKAIOTH B TIPOIlECi il TaKoTro Me-
XaHI3My) TIUIIXOM IX TepeBipKH Ha IOPUANYHY HE3a0O0pOHEHICTh. 3 iHIIOTO OOKY,
TaKUM YMHOM MOJKHA OOTPYHTYBAaTH, HaJlaTH IOPUANYHE 3a0€3MEUCHHS «IIPEe3yMII-
mii TpaBOMIpHOCTI He3zabopoHeHOTO», sKy omucyBaaun B. C. Hepcecsam Ta
B. M. KyapsBues'®. Tak, manpukimaz, B. C. Hepcecsni 3a3HauaB, mo 00 €KTHB-
HOIO, COIIAJIBHO-ICTOPUYHO OOYMOBJICHOIO MEXEI0 JIi MaKCUMaJbHOI BEIMUUHHU
Jierali3oBaHoi Mipy CBOOOIM € TIOTPaHUYHUI KPUTEPiH CYCHUIBHO MIKIUTMBOTO, Bij
SIKOTO TIPaBO BIJIOMY MOBHHHO OOMEXYBaTH 1 3aXWIIATH CyCHiIbHE >KUTTS. Ll
MaKCHMaJIbHa MEXa, [II0 BU3HAYAE 1 JICTITUMI3y€ BCE CYCIHUIBHO HENIKIIJINBE, CTa-
BUTKCS ¥ OKPECITIOETHCSI TPAaBOBUMHU 3a00poHaMU. MiHIManbHa BETUYHMHA TPABOBOT
Mipu cB0OOIIH, 00’ €KTUBHO 3yMOBJICHA KPUTEPIEM MPsAMOi Ta Oe3MocepeHbOI CycC-
MTEHOT KOPUCHOCTI (THUX UM 1HINWX Jii, CTaHIB, BITHOCHH 1 T. 1), BUPAKAETHCS BiJl-
TOBIIHO B IIPABOBHX 103BOJIAX ' .

[Ipore xmacudikamiiauii craTyc Imiei mpe3yMIii (IK CIPOCTOBHOI UM He-
CIIPOCTOBHOI) MOTpedye AOAATKOBOTO AOCHIMKEHHA, B paMKaxX IIUPIIO] MpoOIeMu:
CHIBBITHOILICHHS HE3a0OPOHEHOTO 1 TPABOMIPHOTO.

3 ornsany Ha 1e He BOAuaeThesl NOLTBHIM «BBEICHHS» Ha TAaHOMY €Tarli Mo-
HSTTS. HOPMaTHBHO-TIPABOBOTO MPUMHCY (30KpeMa 3a00pOHSI0YOro MpaBOBOIO MPH-
IUCY), OCKIJIBKM HOPMAaTUBHO-NPABOBUI NPHUIUC MEPIIOYEPTOBO MICTUTH «IPHUB’sI3-
Ky» JI0 JAepKaBHO-BJIATHOTO BEJIHHS, a 1€ He 30BCIM BIIIOBIZa€ TaKk OM MOBUTH IyXY,
JOKepely IOpPUIMYHOI eHepTii 3arajJbHOI03BLUIEHOTO THITY TIPABOBOTO PETYJIFOBAHH.
Moro st 0rocepeaKoByeThCS IEPKABOIO, alle HEelo HE {HIIIoeThes. Bil iHIIi0eThCs
3a3BUYal 103a1ep’KaBHO-HEIOPUANIHUME (pakTopamu (TIpo 10 HTUMEThCS Jati).

Takum 9WHOM, TPUAHATTS 32 OCHOBY IO3UIIil, 3TIHO 3 SIKOIO IOPUIANIHUM
OTIOCEPEIKYBaHHSIM 3a00pOH BBAKATUMYThCS 3a00pOHSIOYI TIPAaBOBI HOPMH, a BiJ-
[MOBITHO AETAIBHE NOCIIIKECHHS:

— TOHATTS 3200POHI0Y0T MPABOBOI HOPMH Ta MpeaMeETa i1 peTyIIOBaHHS;

— CIiBBiAHOLIEHHS 3a00POHSI0YO0i MPAaBOBOi HOPMH 31 3a00POHAIOUMMHU
HOPMAaTHBHUMHU npunucamu (popmymroBanHs 3a00pOH);

— CTPYKTYpH 32a00pOHSIFOUO0T IIPAaBOBOi HOPMU;

— ¢yHKIIH Ta ocobiamBOCTEH il 3a00pOHMIOYNX MPAaBOBUX HOPM — J0O3BO-
JTUTH cPOpMyBaTH UiTKE YABICHHS IIPO 0OCAT 3a00pOHEHOCTI B KOHTEKCTI PEKUMY
3araxbHOI03BUTFHOCTI.

16 Kynpssues B. H. [IpaBoBoe nmoBexenne: HopMa u natosorust / MI30panHble Tpy/s! 10 COIUATb-
HbIM Haykam: B 3 T. / B. H. KynpsiBues. — M.: Hayka, 2002. — T.1: O0mas Teopus npasa. YTroJIoBHOE
npaBo. —2002. - 567 c¢. — C. 127.

"7 Hepcecsinn B. C. ®umocodus mpasa: yuebHHK. — 2-¢ M3, mepepab. u gorn. — M.: HOPMA,
2009. - 848 c. — C. 122.
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Yacruna II. «O6csr go3BosieHocT. BoueBuap GopMyITIOBaHHS «I03BOJICHO YCE»
HacaMIepes acoLIIOETHCS 13 KaTeropieio «cBodoaa». Croboaa (B caMoMy 3arajb-
HOMY 3Ha4eHHi) pO3yMi€ThbCs SIK:

BiJICYTHICTh OOMEXEHb, a y CITiBBiHOIICHHI 3 1I€€I0 BOJI — MOKIJIHBICTP
BUMHSITH Ha BIIACHUH PO3CY/L;

— OJIHA 13 OCHOBOTIIOJIOKHHX JIJISI €BPOIEHCHKOT KyJIBTYpH i1eH, 1o BimoOpa-
JKae Take BiTHOIICHHS Cy0’€KTa JI0 CBOIX BUMHKIB, IIPH SKOMY BiH BBaXKa€ThCS I1X
BH3HAYAIBHOIO IPUYHUHOIO, [HKEPEIIOM, YNHHHKOM;

— CTaH JIIOJIUHM, ii 3JaTHICTh JIATH Y BIAMOBIIHOCTI 31 CBOIMU iHTEpEeCcaMHu i
isMu .

[Tpr upoMy BapTO 3ayBa)KHTH, IIO JETEPMIiHI3M JIOMyCKAa€ BH3HAHHS TOTO,
110 1 3HAaHHS 00’ €KTHBHHUX YMOB, 1 pO3yMiHHS MPaBUJIBHOTO 1 HAJIGKHOTO — CBOEPiHA
¢dopma oOyMOBIIEHHS pillleHb 1 il JIOOUHM, a cuUTyalis BHOopy (B sKii Qop-
MaJIbHO BUSBIISETHCS CBOOOMA BHOOpPY) oOMekeHa NMEBHUM Ha0OPOM MOKIHBOC-
Teil. Te, 0 3’ ABISIETHCS B AKOCTI CAMOCTIHHOTO BOJICBHSIBIICHHS, € HACIIPAB/I pe-
3yIBTATOM TIOMIEPEAHBOrO (1 HE 3aBKIHM YCBIIOMJICHOTO) IOCBiMy iHAMBiZa. Kpim
TOrO, JTIOIMHA CXMIbHA 0 CaMOIETepMIiHALIi y MeBHi cucTemi miHHOCTEH .

JlocmimpKyroun paBoBy Ipupoay cBobomau, M. M. Mapuenko BOagae 1i ju-
11e B KOHTEKCTI Iep>KaBH 1 IIpaBa, 1o3a IUMHU iHCTUTYTaMH TOBOPUTH TIPO FOPUINY-
HUN acmeKkT CBOOOIH, CIPaBEIIMBOCTI 1 PIBHOCTI MO30aBJICHO BCSKOTO 3MICTY.
Tinbkn Taka MOCTAaHOBKAa MHUTaHHS MO3BOJISAE HpU (HiIOCOPCHKOMY OCMHUCIICHHI
JepKaBHU 1 TpaBa 3aJUIIaTHCS HA IPYyHTI (akTiB (EMIIpUYHUX Ta igealbHUX) i HE
BJIaBaTHCS JI0 3aXMapHHUX 0€33MiCTOBHUX a6CTpaKL[iI7120. JIoriuHo BUHHKAE 3amIu-
TaHHS, a YU He HaHO1NIbIIe BIATBOPIOE i7el Ti€l K CBOOOIM came PeXUM «3arajibHo-
IO3BIIBHOCTI»?

TaxkuM 9UHOM, aHATI3YIOUH CBOOOAY y 3aJaHOMY KOHTEKCTI, MH aKTHBIi3y€-
MO KaTeropii iHTepecy, MHHOCTEH, KOMILIEKCY MOXITHBOCTEH, CHCTEMH OOMEKEHb
1 IpuMycy. 3MICT YCiX ITUX KaTeropii Mae MpaBOBE 3aKPIiIUICHHS, ITPAaBOBE HAIIOB-
HEHHs, aJie He TIIbKH. 3yMMHUMOCS Ha OKPEMHX 3 HUX JIeTalIbHIIIE.

Sk BiOMO, MPaBOBE KUTTS HEPO3PUBHO IMOB’s13aHO 13 MoTHBalie0. Cama x
MOTHUBalig MpaBoMipHOi (i 3aKOHHOT) MOBEAIHKH, BiJ3HAYAIOTHh BUEHI, MOCTYIIOBO
3MimryBanacs Bix Ta0y i 000B’ 3Ky A0 MipKyBaHb AOLIIBHOCTI, MOTIM 0 KOPHCTI i,
HakiHeup, 10 notpedu. B moTpebi Oyino nobdaueHo NpeACcTaBHUKAMU OKPEMHX Mpa-
BOBHUX IIKLJT 3JIUTICTh, MOEJHAHICTD IPUPOTHOTO 1 IPaBOBOTO.

IaTepec (B OyIneHHOMY BXKHUTKY) — II€ 3HAYMMICTh YOTOCh, OCOONIMBA yBara
JIO 9OTr0Ch, 1, BIMOBIAHO, TaKE PO3YMIHHS IHTEPECY aCOIIIOETHCS i3 METO0. Alre

8 Kamsnoit U. 1. @unocodust npasa: yuebruk. — CII0.: UznatenscrBo P. Acnanoa «Opugmdec-
kuit neHtp IIpeccy, 2006. — 259 c. — C. 249.

Y Hosast ¢dunocodekas sunuknoneaus: B 4 T. / Un-t ¢punocodpuun PAH. — M.: Meicis, 2010. —
T.3.-692 c. - C. 501-503.

20 dunocodus mpasa. Kype nexupii: yuae6roe mocobue: B 2 1. — T. 1; oTB. pex. M. H. Mapuerko. — M.:
Ipocmexr, 2011. — 552 c. — C. 325.
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TOJi, HAa IYMKY OKpEMHX BUEHHX, BUHUKA€E MpobaeMa ceNeKii uije, a oTxke, 3’ sB-
JsieThCs pobaeMa BHOKPEMIICHHS chepr JTOMYyCTUMHX, MO3UTUBHUX JUIS CYCHiIb-
cTBa iHTepeciB. ToOTO caM co0oOl0 iHTEpec y BKa3aHOMY 3Hau€HHI HE MOXe OyTH
BKJTIOYEHHM B iHTEPIPETALIIO paBa” .

OTXe, «I03BOJICHO BCE» — 1€ 03HAYAE JIOMYCTHMO, IPUHHATHO — HEIIKiIJTH-
BO I CYCHIIBCTBA. AJIe YW 3aBXKIU € CHIBBIIHOCHUTHCS 3 IHTEPECOM OKpPEMOi
ocobu. TakuM YHMHOM, peajizamisl «3arajJbHOI03BUTLHOCTI», a OTXKe 1 00yMOBITe-
HICTBH [Iii MpaBa BU3HAYAETHCS Y TaHOMY BHIAAKY OajaHCOM HacamIepe. iHTepeciB
0CcOo0M 1 CYCIILCTRA.

Ane yce 11e 32 YMOBH, 110 CYCHIJIbHUN IHTEpEC MOETHAHUHN 13 JIEpKABHUM.
[pore, sik CBiqUUTH NPAKTHKA, TaKa «OJHOCTAIHICTEY HE 3aBXIM Mae Micue. [Hrepec
JICpKaBHU SIK peaizallis BOJIl JOMIHYIOUOi, HAHOUTBIN BIUIMBOBOT YaCTHHU HACCIICHHS,
HE 3aBXAM CHIBMagae 3 0COOMCTUMHU YM 3arajbHOCYCHUTBHUMH iHTepecamu. Tomy
JpyTa 9acTHHA QOPMYITH: «IIPSIMO HE 3a00POHEHO 3aKOHOM», HAIITOBXYE HA IMHTaH-
Hs1, YOMY 3aKOH 3aJIMIINB IIe 11032 yBaroo, OLIbIIe TOro — He 3a00pOHHUB:

— B CHJIy 00’ €KTHBHHUX MPUYHH, HE BCTUTAIOYH MPABOTBOPUYNMH MEXaHi3Ma-
MH 32 PO3BUTKOM CYCITUIECTBA, B 3aIIOBHCHHI MIPOTAMH y 3a00POHSIO YOMY peTy-
JIFOBaHHI;

— B CHITy Cy0’€KTHBHHX TPHYHH, SIKI TEX, B CBOIO YepTy, MOKHA KBaJTi(iKyBa-
TH SIK TTO3WTHBHI (CTUMYJIIOBAaHHS 1HII[IaTUBHOCTI Ta TBOPYOCTiI 0COOM y TIpaBOBIi
cdepi) 1 HeraTuBHI (SK-OT, HAMIpEHE BIITATYBaHHS 3aKOHOAABLEM BpETYJIOBAHHS
MEBHUX «BUTIAHUX» CUTYALil), IO € 32 CBOEIO MIPHUPOJIOIO 3TIOBKUBAHHIM TIPABOM.

OTxe, 3 IUX MipKyBaHb peaizallisl «3arajbHOI03BIIBHOCTI» MOXE MaTH J[Ba
ACTEeKTH: — MO3UTHBHUHN 1 B NMIEBHOMY CEHCi HeraTMBHHUA. TOMY OKpPeMOro IociIi-
JDKEHHS TIOTpeOye, K BUIIAEThCS, KATEropisl IHTepecy B acIeKTi Mil 3araibHOJ03BLIb-
HOTO THILY, a CaMe TTUTaHHS:

— TIEPBUHHOCTI Y 3B’S3I1i iIHTEpEC — TPABO;

— CITIBICHYBaHHSI IHTEPECIB JIepP>KaBH, 0COOH, CYCITITLCTBA;

— iCHyBaHHSI 0COOM B CHCTEMI Jiep)KaBHUX Ta MKIepKaBHUX (TIo0ari3ariii-
HUX, IHTETpalliliHuX ) iHTEepeciB, cdepa «IpaBoBOroO pyxy, 00iry» ocoodw;

— 3HAYCHHS CTUMYJIIB i 0OMEKEHb ISl IPaBOBOT'O PO3BUTKY B3araji i po3BH-
TKY 0COOM 30Kpema.

[ToBeprarounchk 10 AOCHTIIKEHHI KaTeropii HiHHOCTEH Y 3a1aHOMy KOHTEKC-
Ti, BAPTO 3a3HAYUTH, 110 Y iX MPOIYKYBaHHI O€pyTh y4acTb yci 34i0HOCTI Ta ymo-
JoOaHHs JIOAWHM, IO IIHHICTh IOCTAa€ SBUIIEM BHYTPIIIHBOTO BHOOpYy. Tomy
cthepa mposBiB MIHHOCTI — e cepa JIFOACHKOI CBOOOIN: HIXTO HE MOXKE 3MYCHUTH
JTIOMWHY IiHyBaTH ab0 HE IIHyBaTH Te, IO 3a ii BHYTPIIIHIM BUOOPOM TaKUM HE
nocrae’’. B HayKoBiii miTepaTypi, mpucBsdeHiil akciomoridmiii mpo6iemMarHi,

2! Manaxos B. IT. Mudps! coBpeMeHHOit 061menpaBoBoii Teopun: MoHorpadus / B. I1. Manaxos. —
M.: IOHUTU-AAHA: 3akon u npaso, 2013. — 151 c. — C. 61.
22 . o . .. ..
Ierpymenko Biktop. Tnymaunuii ciioBHUK OCHOBHHX (inocodcbkux TepmiHiB. — JIbBiB: Bu-
naBHUNTBO HamionansHoro yHiBepcurery «JIpBiBcbka nomitexHika», 2009. — 264 ¢. — C. 186.
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BHOKPEMJTIOIOTh JCKUIbKA 3HAYCHb MOHATTS «IIHHICTBY, SKI MEPETUHAIOTHCI MiXk
co0010:1) 31aTHICTD peueil, sIBUI OTOYYIOYOT0 CBITY BIUIMBATH Ha Cy0’€KTa TaKUM
YHHOM, 110 BOHU CIIPUIMAIOTHCS K 0ara, CIOHYKalOTh MPAarHyTH J0 HUX 1 BOJIO-
ITH HUMHY, 2) 3arajbHi TPUHIUNHN JOIUIBHOT HiSUTBHOCTI, BiNIITOBXYIOUHUCH BiJ
SIKO1 JIFOJIHA TIPUTIICYE TUM YU IHIINUM 00’ €KTaM MPaKTHYHY 3HAYMMICTh, IO CIIO-
HyKae ii JisTH i BecTH ce6e BiAMOBIXHIM YHHOM™.

HageneHi mo3uIlii OKpeCIIOI0Th MOXIIHBI HATIPSMHU TOCIIHKEHHS 00yMOBJIe-
HOCTI Jii 3arajJsHOM03BUIBHOTO THITY IMPABOBOTO PETYIIIOBAHHS I[IHHOCTSIMH, ¥ TO-
My YHCIi MpaBOBUMHU. Jl0 TakuX, MO CTAHOBIATH OHTOJIOTIYHY CYTHICTH TIpaBa,
NPUAHSTO BITHOCUTH CBOOOY, PIBHICTH 1 CITpaBEATUBICTb.

3anaHuil peaMeT AOCTIHKEHHS, K BUIAETHCS, CIOHYKA€E aHAIII3yBaTH TEPIIIO-
YeproBO CIPABEUIMBICTD SK TapaHTi0 HOPMAILHOI peani3allil pexKuMy «3arajibHo-
JO3BUTBHOCT1», OCKIJIbKM CYTHICTH MpaBa MOJISTa€e y TOMY, IO BOHO € CIIOCOOOM
(IHCTpYMEHTOM) BCTAHOBJICHHS CIIPaBEIJIMBOTO CITiBBiTHOIICHHS (OanaHcy) iHTe-
peciB BCiX 1 KOXHOTO: iHAMBIJIIB, COLIaThHUX MPOIIAPKIB, COLIATPHUX CIUTFHOCTEH
i yrBopens™".

OxkpiM CITpaBeTMBOCTI MOKHA OOTOBOPIOBATH 1HIIII IIHHOCTI, a00 CHCTEMHU
IIHHOCTEH, 0 00YMOBITIOIOTH 200 MOBHHHI 00YMOBIIIOBATH MOBEAIHKY 0COOH, KO-
T MIIeThCsl PO MPAaBOBY aKTUBHICTH OCOOM YW ii CTHUMYJIIOBaHHS 3arajbHO JI03-
BUIBHHUM THIIOM IPaBOBOrO peryitoBaHHs. [Ipu mbomMy BapTo mam’sTaTH, IO IO
JIOCITIDKYBAaHOTO THITY Y MOrO HETaTHBHOMY MpOsBi (JI03BOJICHO, 0O HE BCTUTIHU
BCTAHOBHUTHU 3a00pOHU) 0OCIYroByBaTHME JICIIO iHIIA €TUYHO-IIHHICHA TyXOBHA
cucTema.,

BucnoBku. XapakTepu3youn 3arajibHOA03BITBHUN THIT PABOBOTO PETyIIOBAHHS
3MICTOBHO, MM CTHKAEMOCS HacaMIIepe 1 3 IPOOJIEMOIO 06csey 003601eHOCHE, STKAK
BH3HAYATHUMETHCSI Y KOHTEKCTI JOCTIIKYBaHOTO THITY IIPABOBOTO (FOPHUIAIHOTO)
pETYIIOBaHHS B MEPIIy Yepry o6csseom 3ab0ponerocmi. ¥ 3B°S3Ky 3 IIUM BHHUKAE
norpeba y 3aralbHOTEOPETHYHIM XapakTepUCTHUIl 0OMEXYBAIBHUX PETYISATHBHUAX
MO>KIJIMBOCTEH 3a00pOH.

MeTooM0TiUHy OCHOBY PETYJISITUBHOI XapaKTEpUCTHKH 3a00pOH CTaHOBH-
TUME X IOpUANYHE OMIOCEPEIKYBaHHS, 30KpeMa BOHO 3/11HCHIOBATUMETHCS 3aBASAKH
3a00pOHSIOYNM TIPABOBUM HOPMaM, OCKUTBKU:

— IpaBOBa HOPMA € JDKEPEJIOM PEryJIATHBHOCTI, TOMY CaMe y «pe3epBax»
MPaBOBOI HOPMH MOXHA BiIHAHTH MOXIIMBOCTI Ti€i 0COOJMBOI PEryJIsTHBHOCTI,
sSKa MaTUME€ Micle TpH (PYHKIIIOHYBaHHI 3araJIbHOJ03BIILHOTO THITYy IPaBOBOTO
perynioBaHHs. BkazaHy peryisTUBHICTh MOXHA Ha3BaTH HEMPSIMOIO, OCKUTBKH
3arajbHe i aOCTpakTHE YHMOBHOBAXKEHHS HAa aKTHBHY TOBEIIHKY CTaBUTHCS B

 Taseimos FO. H. Makc Bebep n coBpeMeHHAs TeopeTHuecKas COMHOTOrHs. — M., 1998. —
C. 51-52.

# IIpotacos B. H. Teopust npasa u rocyznapcrsa. [IpobiaeMsl Teopuu npaBa u rocyaapcrsa. — M.:
IOpaiir-M, 2001. — 346 c. — C. 130-131.
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3aJIe)KHICTh Bil KOHKPETHOI 3a00poHH. Taki MipKyBaHHS, SIK BUIAETHCS, JO3BOJIS-
I0Th OOTOBOPIOBATH MUTAHHS BU/IB PETYISTHBHOCTI IPABOBUX HOPM (TIPsIMOT i He-
IpsAMoi), a TaKOX J0JATKOBO OOIPYHTOBYBAaTH Pi3HI SKOCTI MPaBOBOi HOPMH, SK
a) MOJIeTli TIPaBOBOi TOBEMIHKH, ©) MEX MOMYCTUMOI TpPaBOBOi TOBEIIHKU 1
B) HaBITh KpUTEPIiB ii MpaBOBOCTI;

— (hopMaslbHa BH3HAYEHICTH MPABOBOI — y PO3TIIAAYyBAaHOMY BHUIAAKY 3a00-
POHSI0YOI HOPMH YIiTKO BH3HAYAE OOCAT 3a00POHEHOTO 1 BiJOKPEMITIOE, BUPI3HIIE,
«BIFICIKAa€» TIPOCTIP AO3BOJIECHOTO (B TAKHM CIIOCIO BU3HAYAIOUH OOCST T03BOJICHOC-
Ti). Lle mo3Bossie popMaNbHO-IOPUAMYHO «3AIyCTUTHY 3arabHOA03BIIBHAN MeXa-
HI3M PETYJIIOBaHHS, 3JIICHUTH CaHKLIOHYBaHHS MEBHUX MpaB i cBOOOA (110 BUHU-
KaloTh B MPOIIEC] Jii TAKOTO MEeXaHi3My) LUIAXOM iX MepeBipKH Ha IOPUINYHY He-
3a00pOHEHICTb.

3 ornsay Ha 1e He 0auMThesl JOLUIBHUM «BBEACHHS» caMe Ha TaHOMY eTarli
MOHATTS HOPMATHUBHO-TPABOBOTO MPUIHUCY (30KpeMa 3a00pOHSI0YOr0 MPaBOBOTO
NPUIKICY), OCKIIBKK BiH MEPIIOUEProBO MICTHTh «IIPUB’SA3KY» JO JEPIKABHO-
BJIQHOTO BEJIIHHS, a 1€ HE 30BCIM BIAINOBia€ Tak OM MOBUTH IyXy, DKEpPETy
FOPUINYHOI €HEprii 3aralbHOIO3BIILHOIO THIY MPABOBOTO PEryiMioBaHHS. Moro
Iist, GYHKIIOHYBAHHS OIIOCEPEIKOBYETHCS JEPKaBOI0, aje HEI0 MPSIMO HE iHIIio-
€ThCsI, X10a 1110 MOJIETIIYEThCS.

JocnimkeHHst 00csTy A03BOJICHOCTI BiIOYBAETHCS TaKk OM MOBUTH Y BTOPHH-
HOMY — micig oOcsry 3a00pOHEHOCTI — MOpSAKY 1 Oe3nocepeaHbo IMOB’s3aHo i3
npo0JIeMaTHKOIO MPaBOBOI MPUPOAXU CBOOOIN. AHAII3YyI0UM CBOOOIY y 3aJaHOMY
KOHTEKCTi, MM aKTHUBI3yEMO KaTeropii iHTepecy, HiHHOCTEH, KOMIUIEKCY MOKIMBO-
CTel, cucTeMu 0OMexeHb 1 mpumycy. Ile y CBOro depry J03BOJISE MIUPIIE PO3YMITH
YUMAJO 3aralbHOTCOPETUYHUX KATEropii, SK-0T: MPaBOMOPSIOK, MPAaBOMIpHA TO-
BEJIiHKA, 3JI0BXXMBaHHSAM MPABOM Ta i 3pElITOI0 MPHU3HAYSHHS CAMOTO TIO3UTUBHOTO
paBa i HOro MOKJIMBOCTI Y 3a0€3IeUeHHI MTOCTYIaTiB TPOMaISTHCHKOTO CYCITiIThCTBA.

Wroctawsko-Lwowskie Zeszyty Prawnicze 6, 2015
© for this edition by CNS





