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Some issues of the constitutional development of Ukraine as the sovereign state.
Constitutional development of Ukraine as the sovereign state extends back slightly
over a quarter of a century. This period of time is sufficient to analyse achieve-
ments and failures, define mistakes, find ways of correcting them, as well as model
directions of the future governmental evolution. During this time, Ukraine has
managed to constitute its state sovereignty, to adopt the Constitution (1996), to re-
flect in it the basic principles of constitutionalism, to fix a wide range of constitu-
tional human rights and freedoms, to accede to the European community by joining
the Council of Europe (in 1995) and ratifying a number of important international
treaties, including the Convention for the protection of human rights and funda-
mental freedoms (in 1997). This was preceded by difficult social and political
processes, i.e. the formation of a multiparty system, the implementation of new
electoral standards, the gradual decentralization of power and the liberalization of
public life.
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However, Ukraine, unfortunately, failed to form an effective and at the
same time constitutionally limited system of public authority. This was one of the
reasons why certain provisions of the Ukrainian Constitution, especially those
concerning human rights and freedoms, have been unrealized. Since the main
objective of the public authority was not only to govern the state in post-socialist
conditions, but to conduct a number of necessary state reforms, many lawyers
and most politicians tended to the model of a «strongy» president with authority to
manage the executive branch of power. The society, in which the need for a
«strong hand» had been formed during the time of the socialist system, was in-
clined to follow that model. The risks associated with the presidential model of
government in post-socialist, illiberal societies, have been underestimated,
thereby the idea of the effectiveness of the government, not of its limitations, has
prevailed. Today, the fallacy of this decision is obvious. In fact, lack of appropri-
ate «safeguards» in the system of public authority has led to the excessive con-
centration of power in the hands of the president, created the preconditions for
the occurrence of the authoritarian system, under which the president actually
controlled the legislative and executive bodies and had serious leverage over the
judiciary power, as of 2013.

In general, the state ideology did not focus on the formation of a constitu-
tional state (with constitutionally limited public authority), but on the idea of a de-
mocratic legal state. The latter meant, according to the most widespread in a post-
Soviet period approach, the state founded on the people’s power and limited by
legislation (which was actually identified with a set of laws), by human rights en-
visaged by the said laws, at best. Thus, it was overlooked that without real constitu-
tional restrictions, democracy could easily turn into dictatorship (a rule, which was
known to ancient Greeks, and was again proved by Ukraine’s experience). The im-
plementation of formal features and certain elements of democracy, including
competitive elections, referendums, etc., did not bring the desired result, as the
dominant political forces manipulated electoral legislation, easily changing it to
achieve desirable results at the next elections.

Lack of an internally balanced constitutional system of government and an
effective system of public authority has repeatedly led to political and governmen-
tal crises, overcoming thereof has been wrongly associated with the redistribution
of power among the highest bodies of the state power and, therefore, amendments
to the Constitution. In fact, since its adoption until today, the Constitution of
Ukraine alternately acted in two editions — the first version of 1996, which pro-
vided a presidential-parliamentary form of government (1996-2004 and 2010-—
2013) and the addition of 2004 with the system of parliamentary-presidential gov-
ernance (2004-2010 and from 21 February till nowadays). Moreover, both versions
of the Constitution contained unsuccessful variants of the distribution of powers
between the president, parliament and government, and, what is the most impor-
tant, didn’t create a balanced system of government.
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It should be added that every time (in 2004, 2010, 2014) the Constitution
was amended in the ways that further raised doubts as to its legitimacy. The first
time the Constitution was attacked in 2000, when elected for a second term, Presi-
dent Leonid Kuchma made an attempt to strengthen the status of the President at
the expense of weakening the position of parliament by constitutional amendments
through the national referendum. However, the Constitutional Court stood up for
the Constitution and recognized two of the six questions, planned to be put to the
referendum, unconstitutional. These were the questions on the confidence in the
current parliament and adoption of a new Constitution through a referendum, as the
Basic Law did not provide such opportunities. The majority of citizens voted «yes»
in the referendum regarding other four issues (i.e. the reduction of the number of
deputies from 450 to 300, the establishment of additional grounds for the dissolu-
tion of the parliament, the liquidation of the institution of parliamentary immunity,
the establishment of a bicameral parliament in the future). However, the referen-
dum decision was not implemented.

The first amendments to the Constitution of Ukraine were made on Decem-
ber 8, 2004 as a result of massive public protests against the officially announced
results of the presidential elections (V. Yanukovych was announced the elected
president), which had included significant falsifications at the stages of voting and
counting of votes (the Orange Revolution). As a compromise to overcome the cri-
sis, the two laws, on amendments to the Constitution and holding the third round of
the presidential elections between two candidates who had received the greatest
support from voters in the first round, were simultaneously adopted by the so-
called «package» voting. It should be noted that the adoption of the Law on
Amendments to the Constitution involved a gross violation of procedures, which
were thoroughly analysed in the opinion of the Venice Commission'. That became
a formal ground for the cancellation of the constitutional reform in 2010 and the
actual returning to a presidential-parliamentary system of government.

However, the submission to the Constitutional Court had been brought in be-
fore, but in 2008 the Court refused to consider the case, citing to the fact that the
Law on Amendments to the Constitution after its entering into force becomes an
integral part of the Constitution and the Court does not have the authority for the
revision of the Constitution®. After the presidential elections in 2010, the Constitu-
tional Court changed its legal position, and considered the Law on Amendments to
the Constitution in 2004, declaring it unconstitutional due to the aforementioned
violations of procedures and reinstating the Constitution of 1996. The body of con-
stitutional jurisdiction had actually become the subject of constitutional reform,

' CDL-AD(2004)030-¢ Opinion on the Procedure of Amending the Constitution of Ukraine
adopted by the Commission at its 60-th Plenary session (Venice, 89 October 2004) //
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2004)030-¢

% The Constitutional Court of Ukraine order Ne6-y/2008 (05.02.2008) // http://zakon4.rada.gov.ua/
laws/show/va06u710-08
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which was criticized by the Venice Commission®. This step laid the legal basis for
the concentration of power by the president.

As a result of the events of late 2013 — early 2014 (Revolution of Dignity),
the Verkhovna Rada of Ukraine again recognized the Constitution of Ukraine of
2004. But it was not done by adopting the law on amendments to the Constitution
according to the established procedure (section 13), but by passing the Law «On
the recovery of certain provisions of the Constitution of Ukraine» (21 February
2014) by the majority vote. The Law contained the political assessment of the pre-
vious constitutional process and stated that by taking the decision in 2010, the Con-
stitutional Court went beyond the constitutional powers and changed the Basic Law
in an unconstitutional manner, since the Constitution is an act of constituent power
of the people and the authority of amending it belongs to the Parliament only (in
accordance with section 13 of the Constitution).

However, this was not the only advantage of the Revolution of Dignity. Its
more important achievement is that, having become an example of the right of
people to resist tyranny, it gave strong impetus to rethink approaches to the forma-
tion (reformation) of the constitutional system of public authority. Previously, all
serious political crises were resolved by the redistribution of power between the
president, parliament and government and therefore by changing the form of gov-
ernment (2004, 2010), whereas in 2014, it was for the first time when the society
expressed clear demands to protect from the government arbitrariness and prevent
it in the future. Thus, the first steps in reforming the government were to be fo-
cused on its decentralization, as well as fundamental changes in the justice system
and the fight against corruption.

Such a public requirement demonstrates the need for the formation of the
principally new system of governance — constitutional. It should include a system
of constitutional means to prevent the state arbitrariness, to limit the state power in
order to guarantee the constitutional rights and freedoms of man and citizen. Such a
system of constitutionally limited government is a practical plane of constitutional-
ism, which also includes appropriate ideology and doctrine. It is the constitutional-
ism that has to become the methodological basis for the further constitutional de-
velopment of Ukraine, the formation of its constitutional (in the sense of limited
government in favour of human rights) state. However, constitutionalism is too
general as a concept, while defining the directions for further constitutional devel-
opment needs clear guidelines, which can be fulfilled by the model of constitution-
alism, which is the most acceptable for Ukraine.

Methodological prerequisites for defining the models of constitutionalism. Consti-
tutionalism is usually understood as the doctrine and practice of limited govern-

? CDL-AD(2010)044-¢ Opinion on the Constitutional Situation in Ukraine adopted by the Venice
Commission at its 85th Plenary Session, Venice (17-18 December 2010) //
http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)044-¢
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ment, opposite to the state arbitrariness®. It is based on the ideas of human freedom,
respect for human dignity, warranty of fundamental rights, the rule of law and de-
mocracy. These principles are declared by the constitutions of most modern states
and are reflected in a number of international treaties, therefore, are universal. In
particular, the Resolution adopted by the UN General Assembly on the rule of law
on the national and international levels (16 December 2013) states that human
rights, the rule of law and democracy are interlinked and mutually reinforcing and
that they belong to the universal and indivisible core values and principles of the
United Nations®. According to the preamble of the Universal Declaration of Human
Rights of 1948, recognition of the inherent dignity and of the equal and inalienable
rights of all members of the human family is the foundation of freedom, justice and
peace in the world. The principles of respect for human rights, human dignity are
reflected in the preamble of the UN Charter; promoting and encouraging respect
for human rights and for fundamental freedoms for all is seen as one of the objec-
tives of the Organisation (p. 3 art. 1). The principle of democracy is also univer-
sally acknowledged in the world; article 21 of the Universal Declaration of Human
Rights states that «Everyone has the right to take part in the government of his
country, directly or through freely chosen representatives; ... The will of the people
shall be the basis of the authority of government; this will shall be expressed in
periodic and genuine elections...».

The implementation of the said principles should ensure the existence of the per-
son-centred political and legal system, wherein fundamental human rights are a priority
to the state. The state itself in this case cannot be arbitrary and must operate within a
certain legal framework. The most important guarantee of the existence of such a sys-
tem is the Constitution, which, on the one hand, insures fundamental rights, on the
other hand, sets the legal limits for the state, its bodies and officials. However, the very
existence of the Constitution does not guarantee that the state is constitutional in its
essence; therefore, constitutionalism is based on relevant ideology system of constitu-
tional means of the limitation of the public authority.

However, if constitutionalism is not considered as a purely theoretical con-
struction, but as a practical model of the political system, it can be seen that along
with its universal principles, in its structure there are also elements of a purely na-
tional character. The universal character of principles is determined by the general
recognition thereof by the constitutional states which form their constitutional sys-
tems on this base. The implementation of the fundamental values generates com-
mon features of their legislation and the functioning of the public authority. How-
ever, the realisation of universal constitutional principles is accompanied by a

4 Mcllwain Charles Howard. Constitutionalism Ancient and Modern. — Ithaca, New York: Cornell
University Press, 1940. — 162 p.; Sajo A. Limiting Government. An Introduction to Constitutionalism. —
Budapest, 1999. —P. 14.

3 Resolution adopted by the UN General Assembly on the rule of law at the national and international
levels (16 December 2013) // http://www.un.org/en/ga/search/view_doc.asp?symbol= A/RES/68/116

Wroctawsko-Lwowskie Zeszyty Prawnicze 6, 2015
© for this edition by CNS



78 Olena Boryslavska

number of different doctrines, concepts and approaches to understanding their
meaning, and, therefore, the implementation into practice of the modern state.

Today, there are at least two distinct ideologies of constitutionalism put into
practice — liberalism (USA, UK) and liberal democracy (continental Europe), as
well as several concepts — of formal legality (USA), of the material constitution
(United Kingdom) and of the institutional system of limited government (continen-
tal Europe). Of course, there are significant differences between national constitu-
tional systems, determined by national historical and cultural factors. However,
despite the peculiarities of national constitutional orders, it is possible to distin-
guish some common features and characteristics of the constitutionalism of indi-
vidual states, based on these concepts. This gives reason to raise the issue of the
existence of several models of constitutionalism.

In the comparative constitutional law, the approach to defining the models of
various institutions is traditional. For example, defining the models of the constitu-
tional regulation of human rights and freedoms, constitutional control, local gov-
ernment and others has already become usual. In recent years, the question of the
existence of the constitutional models as certain types of the constitutional regula-
tion of social relations has been brought up®.

The existence of the models of constitutionalism is caused by the trend to-
wards unification of the constitutional orders of different states. The very cate-
gory model presupposes certain defining features of constitutionalism, which
constitute a kind of sample, standard, and are followed by a group of countries.
For example, the English model of constitutionalism in its time became the
model for a number of British colonies, the American one — for the countries of
Latin America (including Mexico, Brazil, Argentina). Formed in Western
Europe, continental (European) model became the model for Eastern European
States during the formation of their constitutional statehood in the second half of
the 20th century. Typically, the ideological and doctrinal elements are common
for the countries within the respective model of constitutionalism, but their con-
stitutional systems are different. Thus, it looks unreasonable to consider the con-
stitutionalism of each country as a separate model of constitutionalism, in such
case we should rather talk about constitutional systems of governance within the
framework of a certain model of constitutionalism.

Viewing constitutionalism as a doctrine and practice of limited government,
we can distinguish three models of constitutionalism: American, English and Euro-
pean (continental). Each of them involves a kind of embodiment of the universal
principles of constitutionalism through their own instruments and mechanisms with a
relevant doctrinal support. In addition to different ideological foundations and doc-
trinal features, the said models of constitutionalism have certain inherent characteris-
tics, specific structure and various practical expressions in the form of respective

® Habrieva T., Chirkin V. Teoriya soaremennoy constitutsii., M., S. 17-18.
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constitutional systems: constitutional presidentalism, monarchical or republican par-
liamentarism, mixed presidential or parliamentary government.

The European model of constitutionalism is a unique phenomenon, because
the level of uniformity and integration of some of its elements led to raising the ques-
tion on arising of the European constitutional identity’. The formation of the Council
of Europe, the standards thereof strongly influenced the content of the European
model of constitutionalism, played a significant role in its creation. It should be no-
ticed that having become a member of this organisation in 1997, Ukraine actually
chose the model of constitutionalism, taking on responsibilities for the implementa-
tion of its standards. Despite the fact that we have been heading this direction for
quite a long period of time, today there is a lack of understanding of the European
model of constitutionalism as an integrated system with its internal logic and the
laws of development. This can be proved by the proposals of some political and pub-
lic figures, as well as lawyers, on the elimination of the Constitutional Court of
Ukraine, the introduction of presidential governance, etc. Therefore, it is very impor-
tant to define the characteristics of the European model of constitutionalism, to clar-
ify the constitutional and legal status of the institutions, which are the elements of the
constitutional system, as well as to set the boundaries of the integration and uniform-
ity within this model, outside of which there is the sphere of national peculiarities.

Characteristic features of the European model of constitutionalism. Each
model of constitutionalism is a unique combination of appropriate ideology, doc-
trine and constitutional system of government. In contrast to the American and
English models, based on the ideology of liberalism, European model of constitu-
tionalism is founded on the ideology of liberal democracy. Central in its system is
the ideal of individual freedom, the achievement thereof under conditions of me-
dieval absolutism in continental Europe was possible through the struggle for de-
mocracy by curbing government tyranny and state arbitrariness. Thus, the content
of the ideology of constitutionalism in its continental European version is to limit
the democratic system of public authority by constitutional means in order to guar-
antee human freedoms and fundamental rights.

To this should be added one more ideological feature of the European consti-
tutionalism, which follows from a wide interpretation of justice, which covers its
social aspect. The preamble of the European Social Charter of 1996 referred to the
Ministerial Conference on Human Rights (5 November 1990), which stressed the
need to preserve the indivisible nature of all human rights, be they civil, political
(guaranteed including the Convention 1950) and economic, social and cultural®.

7 Sadurski, Wojciech. «European Constitutional Identity?.» Sydney Law School Research Paper,
2006, 06/37.

8 European Social Charter (Revised), Strasbourg, 3.V.1996, European Treaty Series — No. 163 //
https://rm.coe.int/CoOERMPublicCommonSearchServices/DisplayDCTMContent?documentId=0
90000168007cde2
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The Charter contains provisions aimed at ensuring social justice, including the
words «just» and «fair» used in the context of the right to just conditions of work
(art. 2) and a fair remuneration (art. 4). At the same time, this principle is prevalent
in the entire document, reflecting a fairly wide range of social and economic rights
such as the right to work, the right to fair, safe and healthy working conditions, a
fair remuneration, social security, health care, social and medical assistance, the
right of children and young persons to protection, the right of female workers to
maternity protection, the right of persons with disabilities to independence, social
integration and participation in the community and others.

The doctrinal basis of the European model of constitutionalism is a concept
of the institutional system of restricted government. In terms of the European
model of constitutionalism, it covers the following elements: 1) a written constitu-
tion, which is an act of the people’s constituent power, is rigid and legitimate;
2) legal (constitutional) rights and freedoms of man and citizen and the system of
their protection, which should determine the content and direction of the state’s
activities, imposing appropriate restrictions on it; 3) constitutional jurisdiction
(usually in the form of constitutional justice) aimed at ensuring the supremacy and
stable nature of the Constitution, limiting the legislative powers of the parliament,
as well as ensuring the stability of the whole system; 4) a parliamentary system
wherein the head of state performs mainly representative functions with the execu-
tive branch of power depending on the legislative branch; 5) organisation of power
according to the principle of subsidiarity, decentralized government (which does
not allow excessive concentration of power on the national level); 6) an independ-
ent judicial branch of power which guarantees the protection of human rights and
exercises control over the activities of the executive branch of power.

The combination of these elements should ensure internal balance of the
whole system. It is possible to distinguish them by analyzing common features of
governance of continental Europe states, but only conditionally, since there are se-
rious differences in the national constitutional legal orders, for example, in relation
to referendums (this practice is not typical for Germany, but is common for France,
Italy, Spain, of Denmark); in relationships between the state head, legislative and
executive power (the president has got real power in France, while he has mainly
representative and ceremonial functions in Belgium, Denmark, Spain, the Nether-
lands, Norway and Sweden); in the organization of decentralized territorial system
of government (federations — Austria, Belgium, Bosnia and Herzegovina, Ger-
many, Switzerland and the unitary decentralized states — Bulgaria, Ireland, Italy,
Lithuania, Netherlands, Poland, Slovakia and others). However, a set of common
principles and features of constitutionalism forms a so called «ideal» model in its
European sense, which guarantees the existence of a limited constitutional system
of government with a priority of people, their freedoms and rights.

Another important characteristic of the European model of constitutionalism
is the presence along with national of supranational mechanisms of protecting hu-
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man rights and fundamental freedoms, which are an effective instrument for re-
stricting the state power in their favor. We should only read the number of adopted
by the European Court of Human Rights decisions to see this. So, from 1959 (the
year of foundation of ECHR) to the end of 2015, the Court made about 20 thousand
decisions, about half of which related to five countries: Turkey, Italy, Russia, Ro-
mania and Poland. Of the total number of decisions that have been enacted by the
Court since 1959, about in 84% of them the violations at least of one article of the
Convention were found’,'”.

Within the European constitutionalism, two models — French and German —
are sometimes singled out, the distinctive features of the first one being «strong
presidential power, rationalized parliamentarism and the limited role of constitu-
tional justice» and the second one — «three values-ideas of classical liberalism, so-
cialism and Christian natural law» and «specialization of the constitutional jurisdic-
tion»'". The greatest differences exist on the level of constitutional governance of
these states which, as noted above, is manifestation of their national constitutional
identity and does not deny the existence of the European model of constitutional-
ism with the common ideological foundation. The constitutional systems of gov-
ernment of these states have formed historically due to various social and political
circumstances. Along with this, one cannot deny the fact the French and German
systems have drawn significantly closer on ideological and doctrinal levels in re-
cent decades, besides, they have common values that formed the basis of European
integration, as well as elements of constitutional practice, due to jurisdictional ac-
tivities of the European bodies and institutions.

These elements were first combined in the Spanish Constitution of 1978, a
number of provisions thereof being close to the Constitutions of Germany, France,
Italy and Portugal. It is also worth noting that the European model of constitution-
alism includes both Western and Central and partly Eastern Europe. The last two
groups of states joined it recently, in the late 20th century, after the fall of the so-
cialist order. Thus, in the 1990s, the Baltic states as well as Poland, Hungary,
Czech Republic, Slovakia and Slovenia actively formed their constitutional sys-
tems, using the experience of Western countries and basing these changes on the
ideology of European constitutionalism. Some of them used certain elements of the
French and German constitutionalism, the German model of a strong constitutional
jurisdiction and the elements of arbitration functions of the French president.

Formation of constitutionalism in these states occurred simultaneously with
the process of European integration. In view of the governance, it meant reforma-
tion of the relations, primarily the ones with man, society and also within the public

® Overview 1959-2014 ECHR, European Court of Human Rights, February 2015 [Enexrpommuii
pecypc]. — Pexxum noctymy: http://www.echr.coe.int/Documents/Overview 19592014 ENG.pdf

10 Analysis of statistics 2015, European Court of Human Rights, January 2016 [Enexrpouuuii pe-
cypc]. — Pexxum nocrymy: http://www.echr.coe.int/Documents/Stats_analysis 2015 ENG.pdf

"' Savchyn M., Constitutionalism i pryroda constytutsiyi, Uzhgorod, 2009, S. 37-42.
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authority. The Council of Europe bodies, particularly the Venice Commission and
the Congress of Local and Regional Authorities of Europe played an important role
in these processes. Their recommendations and resolutions served as a guide to the
implementation of European values in the national state practice. This is the path
that Ukraine has yet to pass, however, today we have made the first steps which
indicate the perception of the European model of constitutionalism.

Objectives of the constitutional development of Ukraine. Ukraine accepted
European constitutional values; ideological and doctrinal components of constitu-
tionalism are generally formed. The Constitution contains the principles of guaran-
teeing the rights and freedoms of man and citizen, the rule of law, separation of
state powers, popular sovereignty, etc., which are reflected in research works of
Ukrainian scientists. However, the formation of constitutionalism in Ukraine is
far incomplete, it is not the fact of adopting the constitution that proves its exis-
tence, but the fact of achieving its goal — formation of the constitutionally limited
system of government, which guarantees the rights and freedoms of man and citi-
zen. Therefore, the goal of constitutional reform in Ukraine, in our opinion, is to
develop a practical component of constitutionalism. Taking into account the sin-
gled above elements of constitutional system of government, we can define the
priorities.

Firstly, this is legitimation of the Constitution. Only the Constitution the le-
gitimacy therof is not questioned by society, public authorities or officials can effi-
ciently perform the function of legal constraints of government and guarantee the
rights and freedoms of man. It should be emphasized that the adoption of the Law on
the restoration of certain provisions of the Constitution of Ukraine on February 21,
2014 (which was held, as mentioned above, not through the procedure of constitu-
tional amendments, but by adoption of the ordinary law) was the result of realiza-
tion by the Ukrainian nation of its right to resist arbitrary power. However, such
actions, committed on the revolutionary impulse, and aimed at restoring the consti-
tutional order, rebuilding the political regime, cannot be repeated and constant. In
addition, they are always associated with undermining the authority and legitimacy
of the Constitution and therefore require serious further work to be resumed. Of
course, the best way would be to adopt a new constitution by the specially created for
this constituent with subsequent approval through the constitutional referendum. But
we should keep in mind that the theory of constitutional law opposes adopting or
amending constitutions under the conditions of war or external aggression (such
amendments are prohibited by the Constitution of Ukraine (p. 157).

It is qually important to change approaches to the formation of the Constitu-
tional Court of Ukraine in order to ensure its political independence and impartial-
ity. A specialized body of constitutional jurisdiction (mainly — Constitutional court)
is an essential element of the constitutional system of government in terms of the
European model of constitutionalism. It should guarantee the stability and suprem-
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acy of a written constitution, to limit the legislative power of Parliament by recog-
nising its acts to be unconstitutional, to modernise the understanding of constitu-
tional norms through their official interpretation and to resolve constitutional con-
flicts. Such activity ensures the stability of the entire constitutional system and at
the same time guarantees its existence. The low level of authority of the Constitu-
tional Court of Ukraine as a result of its controversial activities is one of the major
obstacles for the development of the constitutional state, since a number of ac-
cepted in recent years acts are often treated as the ones aimed at protecting certain
political interests rather than the supremacy of the Constitution and its values.
Therefore, the status of the Constitutional Court of Ukraine should be significantly
improved in terms of guaranteeing its political independence, ensuring thereof was
impossible with 1/3 of the judges being appointed by the President, the Parliament
and the Congress of Judges. Moreover, the importance of this problem is on the
same level as the legitimation of the Constitution.

The whole system of the judiciary, which is an important element of the con-
stitutional system of government that protects rights and freedoms of man and citi-
zen, rights and interests of entities, exercises control over the legality and constitu-
tionality of state authorities and thus ensures the system of separation of state
power in general, requires ensuring real independence. Finally, the activities of the
judiciary ensure a balance between freedoms and human rights, the interests of so-
ciety and of the state. To perform these functions, it is necessary for the judiciary to
possess independence, which should be the priority for the judicial reform, which
starts in Ukraine. Instead, this reform is reduced to a complete replacement of the
judicial corps by the authorities and some active civil society representatives,
which does not solve urgent problems of justice, but makes the judiciary more de-
pendent (on the executive authorities, that carry out various inspections of judges,
prosecutors and other law enforcement agencies, involved in these processes, as
well as the Parliament and, therefore, political parties).

With regard to the parliament, from the perspective of basic criteria of esti-
mation of its activity (such as the quality of legislation, degree of national and re-
gional representation, compliance with rules of the legislative process and parlia-
mentary ethics), it needs serious improvement. Since the parliament, in the context
of the European model of constitutionalism, is usually the central body of public
authorities, which determines the directions of domestic and foreign policies and is
responsible for the formation and activities of the government, this is one of the
most important objectives in the constitutional development of Ukraine. Changing
the principles of the formation of Verkhovna Rada and holding elections through
an open regional candidate list system, ensuring personal voting of deputies, estab-
lishing rules of conduct in the Parliament and controlling their compliance are es-
sential prerequisites for the development of parliamentarism.

In addition, territorial organization of power based on the principles of sub-
sidiarity and decentralization is essential for the creation of the constitutionally
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limited governance. This enables to deconcentrate the power to territorial units and
effectively manage the whole complex of public affairs. The reform of local gov-
ernment has been prepared in Ukraine for almost two decades. The first steps in
this direction have already been made (today the community association is being
held), but the total implementation of the reform requires amendments to the Con-
stitution.

Performing the said tasks needs purposeful activity of all state apparatus,
scientific and expert community, civil society and, what is most important, the sys-
tematic approach to the formation of the constitutional system of government based
on the principles of constitutionalism.

Streszczenie

Europejski model konstytucjonalizmu jako wzorzec dla rozwoju konstytucyjnego
Ukrainy

Kryzysy polityczne i panstwowe powstajace w trakcie rozwoju konstytucyjnego
Ukrainy, wskazuja na to, ze na Ukrainie do tej pory nie udato si¢ sformowac efek-
tywny i, rdwnoczesnie, ograniczony konstytucyjnie oraz zrownowazony system
rzadzenia. Taki stan rzeczy utrudnia realizacje przepisow Konstytucji gwarantuja-
cych prawa i wolnos$ci cztlowieka. Wydarzenia ostatnich lat doprowadzity do prze-
myslenia podejs¢ do ksztaltowania si¢ (reformowania) systemu konstytucyjnego
wladzy publicznej, co ma zaktada¢ nie kolejna redystrybucje kompetencji wyz-
szych wiladz publicznych, a ksztaltowanie fundamentalnie nowego rzadzenia —
konstytucyjnego.

Podstawa metodologiczna dalszego rozwoju konstytucyjnego Ukrainy,
ksztaltowania jej panstwowosci konstytucyjnej (w znaczeniu ograniczenia wiadzy
panstwowej na korzy$¢ praw czlowieka) powinien by¢ konstytucjonalizm. Rozwa-
zajac jego jako doktrynie oraz praktyke rzadzenia ograniczonego, mozna wyr6znic¢
trzy modele konstytucjonalizmu: amerykanski, angielski oraz europejski (konty-
nentalny). Kazdy z modelow przewiduje oryginalne wcielenie uniwersalnych zasad
konstytucjonalizmu z wykorzystaniem wilasnych instrumentéw i mechanizmow z
odpowiednim doktrynalnym uzasadnieniem.

Europejski model konstytucjonalizmu jest zjawiskiem unikalnym, poniewaz
poziom jednolitosci i integracji niektorych jego elementéw doprowadzit do po-
wstania tezy o wyksztalcenie si¢ europejskiej tozsamosci konstytucyjnej. Istotna
role¢ w rozwoju europejskiej tozsamosci konstytucyjnej odegrato utworzenie Rady
Europy, system standardow ktorej znaczaco wplynat na tres¢ europejskiej modeli
konstytucjonalizmu. Po przystapieniu do Rady Europy w 1997 roku, Ukraina fak-
tycznie zdecydowala si¢ z modelem, biorac na siebie obowiazki co do implementa-
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cji standardow Rady Europy. Pomimo tego, ze Ukraina idzie tym szlakiem do$¢
dawno, do dzisiaj istnieje brak rozumienia europejskiego modelu konstytucjonali-
zmu jako zakonczonego systemu z wewngtrzng logika, prawami rozwoju i prawi-
dltowosciami. Dowodem tego sa propozycje niektorych dziataczy spotecznych i
politycznych oraz prawnikow likwidacji Sadu Konstytucyjnego Ukrainy, wprowa-
dzenia prezydenckiego systemu rzadzenia itp. Z tych powodoéw waznym jest kla-
rownie okresli¢ cechy charakterystyczne europejskiego modelu konstytucjonali-
zmu, wyjasni¢ tre$¢ konstytucyjno-prawna odrebnych instytutow — elementow sys-
temu konstytucyjnego, a takze ustali¢ granice zintegrowania i jednolitosci wew-
natrz modelu, poza ktdrymi jest strefa cech narodowych.

Podstawa doktrynalng europejskiego modelu konstytucjonalizmu jest kon-
cepcja instytucjonalna, ktora przewiduje stworzenie systemu instytucjonalnego
powstrzymywania rzadowej tyranii. W europejskim modelu konstytucjonalizmu
system konstytucyjny ograniczonego rzadzenia zawiera takie elementy: 1) sztyw-
na, pisana konstytucja bedaca aktem wladzy narodu i posiadajaca legitymnosc;
2) prawnie (konstytucyjnie) zapisane prawa i wolnosci cztowieka oraz system ich
ochrony (okreslaja tres¢ i1 kierunek dziatalnosci panstwa, naktadajac na niego od-
powiednie ograniczenia); 3) jurysdykcja konstytucyjna (gtéwnie w formie sadow-
nictwa konstytucyjnego), celem ktorej jest gwarancja rzadow i stabilnosci konsty-
tucji, ograniczenia ustawodawczych kompetencji parlamentu, a takze zapewnienie
stabilnos$ci catego systemu; 4) parlamentaryzm (z realna wtadza wigkszo$ci parla-
mentarnej w strefie wladzy wykonawczej); 5) organizacja wladzy na podstawie
zasady subsydiarnosci, decentralizacja wladzy (nie dopuszcza nadmiernej koncen-
tracji wtadzy na poziomie ogolnopanstwowym); 6) niezalezna wiadza sadownicza,
ktora gwarantuje ochrong praw cztowieka i kontroluje dziatalno$¢ wiadzy wyko-
nawczej.

Stowa kluczowe: konstytucjonalizm, model europejski, panstwo konstytucyjne,
rozwoj konstytucyjny Ukrainy.
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Kiro4oBi ciioBa: KOHCTHTYIIOHATI3M, €BPOIEHChKA MOIEIb, KOHCTHTYIIiHA Aep-
KaBa, KOHCTUTYLIHHUI PO3BUTOK YKpaiHU.

OxpeMi NUTAHHSI KOHCTUTYUiHHOIO PO3BUTKY cyBepeHHOI Ykpainu. Koncru-
TYIIHHANA PO3BUTOK YKpPaiHU SIK CyBEpEHHOI Jep)KaBH HANUye TPOXH OibIme, Hixk
gBepTh CTOMITTA. Lle mepion dacy, mocTaTHiit mis aHamizy 3700yTKIB 1 MpoOpaxyH-
KiB, BUSIBIICHHS TIOMHJIOK, ITOLIYKY IIJISIXiB iX BUIIPABJICHHS, a TAKOXX PO3POOJICHHS
HampsiMiB MOJAJIBIIOTO JAEPKaBHOTO PO3BUTKY. 3a 1eil wac YkpaiHi Bramocs
KOHCTHUTYIOBAaTH CBill JiepkaBHUI cyBepeHiteT,mpuiiHstu Koncturymito (1996 p.),
BiJIOOpa3uTH y Hill BUXITHI 3acalil KOHCTUTYLIOHATI3MY, 3aKPIIIUTH IUPOKHUHN TTepeItiK
KOHCTUTYLIHHUX TIpaB Ta cBOOOJ JTIOAMHU i TPOMaAsSHUHA, IPHEAHATHCS 0 €BPO-
NEeHCHKOro CHiBTOBapuCTBa yepe3 BcTyn a0 Paam €Bponu (1995 p.) ta patudika-
[iI0 HU3KU BaXXJIMBUX MIXHAapOAHO-NIPABOBHX aKTiB, 30kpema KonBeHHii npo 3a-
XHUCT TIPaB JIIOJWHU Ta OCHOBOMOJOXHHX cB0oOox (1997 p.). Lpomy mepemyBamu
JIOCUTH CKJIaJTHI CYCHUTHHO-TIONITHYHI TIPOIECH, IO BifOYBaIHCS y MOCTPAITHCEKOMY,
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MOCTTOTAJIITADHOMY CYCHUIBCTBI: (pOpMyBaHHSI OaraTomapTiiHOI CHCTEMH, BIIPO-
BaKCHHSI HOBHX 3acaj BUOOpIB, MOCTYIOBA JISIIEHTpati3alis Ta 3arajipHa Jibepa-
Ji3aMist CyCHiIbHOTO KUTTSL.

Pazom i3 M, YkpaiHi, Ha jkalb, He BAAIOCS chopMyBaTH e)eKTUBHY 1 BOJIHO-
yac KOHCTUTYLIHHO OOMexeHy cucTeMy ImyoOmiunoi Biamu. lle crano oxmnieto i3
MIPUYHH HEpeai30BaHOCTI HU3KH IMMOJI0XKeHb YKpaiHchkol KoHeTuTyil, mepemycim
CTOCOBHO TapaHTyBaHHS KOHCTUTYIIIMHIX TIpaB Ta CBOOO JTIOJUHU 1 TPOMAISTHUHA.
OCKUIBKM OCHOBHHM 3aBJAaHHSIM JCpP)KaBHOI BJIaqu OyJI0 HE TITBbKH YIIPaBIiHHS
JICPYKABOK0 B MOCTCOI[IAJIICTUYHUX YMOBaX, aje 1 MPOBEACHHS HU3KU HEOOXITHUX
pedopM, TOCHTh OaraTo MPaBHUKIB Ta OUIBIIICTh MOJITHYHUX TIAYIB CXUISUIUCH 10
MOJENi «CHUIBHOTO» TMpe3UIeHTa i3 MOBHOBAKEHHSIMHU IIOAO KEPIBHUITBA BUKO-
HaBuOO BIan010. CyCHibCTBO TaKOXX MPUXMUIBHO CTaBHUIIOCS 1O Hel, OYEeBHIHO, B
cuity c(OpMOBaHOI MPOTATOM HONEPEAHIX ACCATHIITh NOTPEOH y BiUYTTI «CHIIb-
HOI pyKku». Pu3uku, 3 SKMMU TOB’s3aHI IPE3UIEHTChKI MOJIEeINi PaBIiHHSA B HEIli-
OepaNbHUX TOCTCOIIATICTUYHHUX CYCITIBCTBAX, OyJIM HEOOIiHEHI, BiITaK ITepeMo-
ChOro/iHI TTOMIJIKOBICTh TAKOTO PIIlICHHS € OYEBHIHOIO, aJKE caMme BiJICYTHICTh
BIZIITOBITHUX «3aMO0DKHUKIBY) y CUCTEMI ITyOIIigHOT BIIaAW TIpU3BeIa 10 HaAMIpHOI
KOHIICHTpAIli MOBHOBaXXEHb B PyKax TJaBH JiepKaBU, CTBOPHIIA TIEPEIyMOBH JUIS
BUHUKHEHHS CHCTEMH aBTOPUTAPHOI BJIaJIH, 3a siKoi ctaHOM Ha 2013 pik mpe3uneHT
(haKTHYHO KOHTPOJIOBAB 1 3aKOHO/IABUY, | BAKOHABYY BIafy, a TAKOX MaB Cepho3-
Hi BaKelli BIUIMBY Ha BJaly CyJIOBY.

B nepxaBoTBOpUiil ineosorii 3aranoM akueHT OyB 3po0ieHuit He Ha popMy-
BaHHS KOHCTUTYLIHHOI AepxkaBu (i3 OOMEXEHOH KOHCTUTYIHHMMH 3aco0amMu
JIEp’KaBHOKO BJIAJIOI0), a HA 1/IEI0 IEMOKPATUYHOI MpaBoBoi Aepxasu. [lin ocTaH-
HBOIO, BIMTOBITHO O MiAXOAY, SKUH OyB HAWOILIBIN TOITUPEHUM Y TTOCTPAIIHChH-
KHUi TIepioJ, po3yMiIM 3aCHOBaHy Ha BIIaJli HApOmy Iep’kKaBy, OOMEKEHY IpPaBOM
(1o haKTHIHO OTOTOXKHIOBAJIOCS 13 CYKYITHICTIO 3aKOHIB), V KpalioMy BUTIAAKY —
MpaBaMM JIFOJUHH, SKI 3aKpilJICHI TUMH K 3akoHamu. [Ipu 1ipoMy, 3 yBaru Oyiio
VIYIICHO, IO JIEMOKparis 0e3 pealbHUX KOHCTHTYHIHHIX 0OMEKEeHb MOXKE JIETKO
MEPETBOPUTHUCS B JUKTATYpy (IIpaBMIIO, sIKe OyJO BioMe 1€ JaBHIM Ipekam, i Iie
pa3 migTBepAWIIOCS OOCBiAOM YKpainu). 3ampoBalXeHHS (OpMalbHUX O3HAK Ta
OKpEeMHX €JIeMEHTIB JeMOKparii, 30KpeMa aJbTepHATHBHUX BHOOpIB, pedepeHmy-
MIB TOIO, 0a)XKaHOTO Pe3yJNbTAaTy HE MPHUHECHO, aJKe MaHyIYl MONITHYHI CHIU
MaHINyJIIOBaIl BUOOPYUM 3aKOHOJABCTBOM, 13 JIETKICTIO 3MIHIOIOYH HOTO I J0-
CATHEHHS Oa)KaHWX PE3yJIbTaTIB HA KOKHUX HACTYITHUX BHOOpax.

BigcyTHicTs BHYTpPIIIHBO 30a7aHCOBAHOI KOHCTHUTYITIHHOI CHUCTEMH TIpaB-
JiHHA Ta €PEKTUBHOI CHCTEMH ITyOJiYHOI BIIaAW HEOIHOPA30BO IMPU3BOIWIA IO
NOJITUYHUX Ta JepKaBHUX KPU3, BUXIJ 13 SIKUX TIOMIIIKOBO MOB’sI3yBaBc 13 Tepe-
PO3IOAIJIOM MOBHOBAYKEHb MIXK BHIIIMMH OpraHaMHM JIEPKaBHOI BIaaH U, BiAMOBII-
HO, 3MiHamu 110 KoHcturyiii. @akTu4HO, BiJ 4yacy Il MPUIHSATTSA 1 0 CHOTOJHI,
Koncturynist Ykpainu mo4eproBo Aisuia y JBOX peAakiisx — Ho4aTkoBii, 1996 poky,
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AKa nepeadadana Npe3uaAeHTChKO-apIaMeHTChKy (opMy npasminHs (19962004,
a takox 2010-2013 pp.) ta penakuii 2004 poxy, ska nepegdavae napiaMeHTChKO-
npesuaenTcebke npasiiaasa (2004-2010 pp., i 3 21 mrororo 2014 poky i€ 1o cbo-
roqHi). [Ipuaomy, o6uaBi pemakiii KoHctuTymii MicTuinu HeBAalli BapiaHTH PO3-
noziny Biaagu Mix [Ipe3ngeHToM, mapaaMeHTOM Ta YpsIoM, i, IIOHaBaiKIIUBILIE,
HE CTBOPIOBAIH 30aJIaHCOBAHOI CHCTEMH JEP>KaBHOI BIIAIH.

Jo mporo ciin goxaTH, mo KoskHoro pasy (y 2004, 2010, 2014 pp.) 3minu g0
Konctutytiii BHOCWIHCS croco0aMH, M0 y TOJANBIIOMY BHUKIUKAIH CYMHIBH Y il
neritumHocTi. [lepmmii ynap Koncrurynis npuiinsuia Ha cebe y 2000 pori, Komu
oOpaHuii Ha pyruil cTpok mpesuaeHT JI. Kyuma 3po6uB cipoby moCHIUTH CTaTycC
[JIaBU JepKaBU 3a PaxyHOK ociaONeHHs MO3WLIH MapiJaMeHTy NUIIXOM Ipo-
BeICHHS BCEYKpaiHCHKOTo pedepeHIyMy Ta BHECEHH: yepe3 Hboro 3MiH 10 KoHc-
tutymii. OgHak Toai Ha 3axuct Koncrutyuii craB Koncturyniiiauii Cyn, sskuii Bu-
3HaB J[BA i3 IIECTH NMUTaHb, IO IJIAHYBAJIOCS BUHECTU Ha pedepeHayM, HEeKOHCTHU-
TyuiaIME. Lle Oyin muTaHHS MOA0 JOBIPH A0 JIFOYOTo TOJI MapJiaMeHTy Ta TIPHAHSAT-
T HOBO1 KoHcTHTYTIIT TUIsIXOM pedepernyMmy, amke OCHOBHUN 3aKOH TaKHX MOX-
TuBOCTEH He TmepenbadaB. CTOCOBHO IHIMUX YOTHPHOX MUTAHB (PO CKOPOYCHHS
Ty TaTChKOTO Kopmycy i3 450 mo 300 mermyTaTiB; PO BCTAHOBJIEHHS TOJTATKOBUX
MiJICTaB pO3IYCKY MapiIaMeHTy; PO JIKBIAAII0 iIHCTUTYTY AEMyTaTChbKOi HEIOTOp-
KaHHOCTI; TIPO 3alpoBa/UKEHHA B MalOyTHROMY JIBOIAJIATHOTO IapiaMeHTy) OyB
npoBeleHUH pedepeHayM, Ha SKOMY OBIIICTh T'POMAISH BHUCIOBHIIMCS «3a.
[IpoTe pimenHs nporo pedepeHayMy Tak i He OYyJI0 BTUJICHE B KUTTSI.

Mepuri 3mian 10 Koncrurymii Ykpaiau Oyiu BHeceHi 8 rpyanas 2004 poky B
pe3yibTaTi MacoBHX T'POMAJCHKUX TMPOTECTiB MPOTH OQILHO OTOJOIICHHX pe-
3yJbTATIB TPE3UJCHTCHKUX BHOOpIB (0OpaHWM NPE3HJSHTOM OYyJIO0 OTrOJOUICHO
B. flnykoBu4a), sKi OyJIu MPOBECHI i3 3HAYHUMHU (anbCUdIKaMiIMHU SK Ha eTanax
roJIOCyBaHH, Tak 1 miagpaxyHKy roinocis (IlomapandeBa peBosmrorisi). Sk Kommpo-
MICHHUI BapiaHT BUXOAY 13 KPU3H, B Pe3yNbTaTi TaKk 3BaHOTO «ITaKETHOT0» TOJIOCY-
BaHHs OyJI0O OTHOYACHO MPHUUHSATO ABa 3aKOHU — PO BHECEHHA 3MiH 10 KoHcTuTy-
il 1 mpoBeleHHS NEeperoyiocyBaHHS Ipyroro Typy BuOopiB Ilpesunmenrta mono
IBOX KaHIWUIATIB, SAKi 3M00yIM HAaWOIBITY MATPUMKY BHOOPIIIB MiJ Yac MepIIoro
Typy. Bapro 3ayBaxkutn, 1o npuifHATTS 3aKOHY PO BHECEHHs 3MiH 10 KoHcTuty-
1ii BiIOyBaoCs 13 rpyOUM MOPYIICHHSAM MPOLEAYPH, IO JCTAIBHO MPpOoaHalli30Ba-
HO y BHCHOBKY Bemewiiichkoi xomicii'. Ile i cTamo GopMaibHO IMiICTaBOIO s
ckacyBanHs y 2010 pomi KOHCTHTYTIiHOT pehopMu Ta PaKTHIHOTO MOBEPHEHHS 10
HPEe3UACHTCHKO-TIAPIIAMEHTCHKOTO IIPABIIiHHSL.

[llonpasna, BiAmoBigHI momaHHs 10 KOHCTUTYIIHHOTO CyJdy BHOCWIHCH i
pasnime, npote y 2008 porui BiH BiAMOBHBCS PO3TISLIATH L0 CHPABY, MOCIABIIUCE
Ha Te, 10, micid HaOyTTs YMHHOCTI, 3aKOH MO BHeceHHs 3MiH 10 KoHcTturymii

! Opinion on the Procedure of Amending the Constitution of Ukraine adopted by the Commission at
its 60th Plenary session (Venice, 89 October 2004), CDL-AD(2004)030-¢ [Elektronic resource]. —
Access mode: http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2004)030-¢
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cTae i HeBiJ €MHOI0 YAaCTHHOIO, a MOBHOBaKEHb LIOJ0 Teperniny HopMm Koncru-
tyuii Cya He mae’. Tlicis nmpesuaeHTChKUX BUOOPiB 2010 poKy, Ha SKMX mepemir
B. AAnykoBuu, Koncturyuiiiauii Cyn 3MiHUB CBOIO TO3HUIIIO0, PO3TIISIHYB 3aKOH PO
BHeceHHS 3MiH 10 Konctutymii 2004 poky, BH3HAB HOTO HEKOHCTUTYIIHHUM Yy
3B 3Ky 13 3raIaHUMU MOPYIICHHSMH MPOLEAYPH Ta MOBepHYB JIito KoHcTUTyIIii B
penaxitii 1996 poxy. @akTHIHO OpraH KOHCTUTYIIHHOI IOPHCIUKIII CTaB Cy0’ €K-
ToM pedopmyBarHs KoHCTHTYIIT, M0 Takok OyJI0 MiagaHo KpUTHIL 3 00Ky Bene-
uificekoi Komicii-. L{eif Kpok 3aKIaB FOPHAMYHE TAIPYHTS TS KOHIGHTPALl MOB-
HOBa)XCHb B PyKax IJIaBU JICPKABH.

B pesynbraTi peBomomiiiaux noxii kinmsg 2013 — mouatky 2014 poky (Pe-
Bomowis ['igHocti) BepxoBHa Paga Ykpainu 3HOBY BH3Hana yuHHOIO KoHCTHTY-
uito B penakuii 2004 p. Ilpore ue Oyno 3pobiaeHO He y cmocid MPUHAHSTTS 3aKOHY
MpO BHECEHHS 3MiH /10 KOHCTUTYIIIT 32 BCTAHOBJICHOIO HEIO TPOLERyporo (po3ain 13
OcHoBHOTO 3aKOHY), a yepe3 yxBaleHHs 3akoHy «IIpo BimHOBIEHHS Hii OKpeMHX
nonoxxeHb KoHctutynii Ykpainu» (21 mrororo 2014 p.), skuii mpuitmMaBcs 3a
3BUYAHOIO MPOIETYPOI0 OIIBIIICTIO TOIOCiB. Y 3aKkoHI 0yJO MaHO MONITHYHY
OIIIHKY TTOTIEPETHHOMY KOHCTHTYIIHHOMY IIPOIIECy Ta KOHCTATOBAHO, IO, MPHMa-
oun y 2010 pomi pimenns, Koncruryniiauit Cyn BUHIIOB 32 MEXi KOHCTUTY-
IMIMHUX TOBHOBa)KeHb, 3MiHUB OCHOBHUU 3aKOH y HEKOHCTUTYIIHHUN CHOCIO,
amke KOHCTUTYLISI € aKTOM YCTaHOBYOI BJIaAM HapoIy, i TOBHOBaKEHHS IIOJ0
BHECCHHS 3MiH J0 Hel HaJIeKaTh TIAbKU MapiamMeHTy (BIAMOBIAHO JO pO3.i-
ny 13 Konerurymii).

Opnak pe3ynbratoM PeBomrorii ['iiHOCTI OyJio HEe TIIBKU MPHHHATTS 3raja-
Horo 3akoHy. HaGaraTo BaknmuBilmM ii 3400yTKOM € Te, 1110, CTaBIIN MPUKIAJIOM
peaitizaiii mpaBa Hapoay Ha OITip CBaBUIBHIN BIIafi, BOHA JaJia MOMITOBX IS Mepe-
OCMUCIICHHS TIIX0IiB 10 popmyBaHHS (pedopMyBaHHS) KOHCTHTYIIIHHOT CHCTEMHU
myOmigHOi Biagw. SIKIMO paHime yci CepHo3HI MONITHYHI KPU3HW BUPIITYBAIUCS
IUITXOM TIePEepO3MO/ILTy MOBHOBAKEHb MK MPE3UACHTOM, MapIaMEHTOM Ta ypsi-
JIOM Ta, BIJIMIOBIIHO, 3MIHOIO (opMH AepkaBHOTO npaBiinHs (2004 p., 2010 p.), To
y 2014 pori Boepiie 3’ IBUIKMCS YiTKI BAMOTH CYCIHIJILCTBA 1100 YOE3MEeUSHHS BiJ
JIep>KaBHOTO CBABIJUIS, HEOMYILIEHHS HOTO MpOsBiB y MallOyTHEOMY. Tak, mepuio-
4eprosi KpokH y pedopMyBaHHI BIaIy Majiu OyTH CIIPsIMOBaHi Ha i1 AeLeHTpai3a-
1i10, @ TAKOXK KapIMHAIILHI 3MiHU B CUCTEMI MPaBOCYAisA, 00pOThOY i3 KOPYIILIETO.

Takuii cycninpHUN 3alUT CBIAYUTH MPO HEOOXiMHICTH (OPMYBaHHS IPaB-
JHHS, TPUHIUIIOBO HOBOTO 3a 3MiCTOM — KOHCTHUTYIiiiHOro. BoHO Mae mictutu
CHUCTEMY KOHCTHTYIIHHHX 3ac00iB HEIOIYIICHHS JCpKaBHOTO CBaBULIA, oOMe-
KEHHS JIeP’KaBHOI BIIaU 3 METOIO TapaHTyBaHHS KOHCTHTYIIIITHUX MPaB Ta CBOOO]

? Yxpana Koncrurymiitaoro cyny Ykpainu Bix 05.02.2008 p. Ne6-y/2008 [Enexrponnuii pecypc]. —
Pexxum noctyny: http://zakon4.rada.gov.ua/laws/show/va06u710-08

3 Opinion on the Constitutional Situation in Ukraine adopted by the Venice Commission at its
85th Plenary Session, Venice (17-18 December 2010), CDL-AD(2010)044-¢ [Elektronic resource]. —
Access mode: http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)044-¢
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JIOJVHU 1 rpoMajsiHiHA. Taka cucTeMa KOHCTUTYLINHO 0OMEXEHOTO MPaBIiHHS €
NPaKTUYHUM 3Pi30M KOHCTUTYLIOHANi3My, IO OXOIUIIOE TAaKOX BiJNOBIAHY if€o-
Jorito Ta JOoKTpuHYy. CaMe KOHCTUTYI[IOHATI3M Ma€ CTaTh METOAOJIOTIYHOK OCHO-
BOIO TOJABIIIOTO KOHCTUTYLIHHOTO PO3BHTKY YKpaiHu, GopMmyBaHHS ii KOHCTH-
TYHIHHOT (B CEHCI OOMEKEHOCTI Jep>KaBHOI BIaJAW Ha KOPHCTh CBOOOIM Ta TpaB
JIOWHU) Jep>KaBHOCTI. [IpoTe KOHCTUTYIIOHATI3M — TOHSATTS HAATO 3arajibHe, a
po3po0Ka HAMPsAMIB IMOAAIBIIOT0 KOHCTHTYIIHHOTO PO3BUTKY MOTPEOy€e UITKHX
OpIEHTHPIB, POIb SKUX MOKE€ BHKOHATH Ta MOJEIb KOHCTUTYIIIOHATI3MY, sSKa €
HAWOUTBII MPUHHATHOO [T YKpaiHH.

MertopaoJioriuni mepeayMoBH BHOKpPEMJIEHHsI Mojieseii KOHCTHTYIiOHAIIZMY.
[Tix KOHCTHTYLIOHATI3MOM PO3YyMIIOTh TOKTPHHY Ta MPAKTHKY OOMEXKEHOTO MpaB-
JMHHS, TPOTHJIEKHOrO 3a 3MICTOM [epkaBHOMY cBaBimmo'. B #oro ocHosi je-
JKaTh i71el CBOOOIU JIFOMHM, TTOBaru Jo ii TiAHOCTI, TapaHTOBAaHOCTI (yHIaMEeH-
TaTbHUX TPaB, BEpXOBEHCTBA MpaBa, AeMokparii. i 3acaayn meximapyroThcs KOHC-
THTYIISIMA OUTBIIIOCTI CyYacHHX JEp’KaB Ta BiMOOpakeHI y HU3I MiXKHAPOIHO-
MMPaBOBHUX aKTiB, a TOMY MalOTh YHIBEpCAIbHHI XapakTep. 3o0kpemMa, y Pe3omtormii
I'enepanprOi Acambiei OOH 3 muTans BEpXOBEHCTBA MpaBa Ha HAIlIOHATEHOMY
Ta MixHapoxHoMy piBH:X (21 rpynns 2013 p.) BKazaHO: «IpaBa JIIOJUHH, BEPXO-
BEHCTBO TIpaBa 1 JIEMOKpATis B3a€MOIIOB’sI3aHi, MiAKPIMUIIOOTL OAMH OJHOTO Ta
HAJeXATh 710 YHIBEPCAJIbHUX i HEMOMIIBHMX IiHHOCTeH Ta mpuHnumis OOH»’.
BigmoBizHo mo mpeamOynu 3aranpHoi aAeknapauii mpaB mroauHu 1948 poky,
«...BH3HAHHS TiJTHOCTI, SKa BJIACTHBA BCIM WJIEHAM JIFOJICHKOI CiM’1, 1 piBHUX Ta
HEBiJl'€EMHUX iX TpaB € OCHOBOIO CBOOOJW, CIPaBEIIMBOCTI Ta 3araJlbHOTO MHU-
py». [lpuHIMNM mMoBaru A0 TpaB JIOJAWHH, JIIOJACHKOI TIAHOCTI BimoOpakeHi B
npeamOyii Ctatyty OOH, a po3BUTOK TIOBar# J0 Mpas JIFOJWHA Ta OCHOBOIIOJIOXK-
HAX cBOOOJ BH3HAUeHO OMHHUM i3 3aBmaHb Opranizamii (4. 3 cr. 1). 3arambHO-
BH3HAHOIO y CBITI € 1 3acaga meMokparii, y ctarti 21 3aransHoi Aexiapariii mpas
JIOAWHY BKa3aHo: «KoXHa JoarHa Ma€e paBo OpaTH y4acTh B YIPaBIIiHHI CBOEO
KpaiHoto Oe3rnocepeHbo abo yepe3 BUTBHO 0OpaHMX MPEACTaBHUKIB; BOJISA HApo-
Iy TTOBUHHA OyTH OCHOBOIO BJaAH YPANLY; ...IS1 BOJS MOBHHHA BHUSBIATHCS Y
nepiogudHuX i Heanbcu(iKoBaHUX BUOOpax».

Peanizanis BkazaHuX 3acaj Mae 3a0€3NEUUTH iCHYBaHHS JIIOJUHOLIEHTPUIHOT
MOJIITUKO-TIPABOBOT CUCTEMHU, Y sIKill ()yHIaMEHTaIbHI MpaBa JIOAUHNA MAIOTh TIPio-
pUTETHE 3HaYSHHSI TI0 BiIHONICHHIO 110 AepykaBu. Cama aepikaBa y TakoMy pasi He
MO)ke OyTH CBaBIIBHOIO, a Ma€ (YHKITIOHYBATH y BU3HAUCHUX IPABOBUX MeEXKaX.

* Mcllwain Charles Howard. Constitutionalism Ancient and Modern. — Ithaca, New York: Cornell
University Press, 1940. — 162 p.; Sajo A. Limiting Government. An Introduction to Constitutionalism. —
Budapest, 1999. — P. 14.

3 Pesomronist Ienepansuoi AcamGnei OOH 3 IHTaHb BEPXOBEHCTBA MPABA HA HALIOHATLHOMY Ta
MikHaponHomy piBHiX (21 rpyanst 2013 p.) [Enekrponnmii pecypc]. — Pexum poctymy:
http://www.un.org/en/ga/search/view doc.asp?symbol=A/RES/68/116
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HaiiBa)xnMBIiIIOIO TapaHTI€I0 iCHYBaHHsS TaKOi CUCTEMH € KOHCTHTYWis, SKa, 3
OZIHOTO OOKY, rapaHTye (yHIaMEeHTaJIbHI IpaBa, 3 1HIIOr0 — BCTAHOBIIIOE I0PUINY-
Hi OOMEXKEHHS JIUIsl IepKaBH, 11 OpraHiB Ta mocanoBux ocid. OpHak cam (akt Ha-
SIBHOCTI KOHCTHUTYIIIi HE € TapaHTIEI TOTO, IO AeprkaBa 3a 3MICTOM ii MpaBIiHHS
OyJZie KOHCTUTYIIIITHOIO, BiATaK KOHCTUTYI[IOHATI3M € 3aCHOBAHO Ha BiAMOBIIHIH
17ICOJTOTIT CHCTEMOIO KOHCTUTYIIIMHIX 3ac00iB 3a0e3MeUeHHsT OOMEKEHOCTI JIepKaBHOT
BJIAIH.

[IpoTe, SKMIO pO3TIISIIATH KOHCTUTYIIOHANI3M HE SIK CYTO TEOPETUIHY KOHC-
TPYKIiIO, a K TIPaKTHYHY MOAeTb QYHKIIIOHYBAaHHS MOJITUYHOT CHCTEMH, MOKHA
MPOCIiIKYBaTH, 110, MOPSJ i3 YHIBEpCAILHUM XapakTepOM BUXIJHHX 3acaj], B HOTO
CTPYKTYPI € TaKOXK €JIEMEHTH, 110 HOCATh CYTO HALlIOHAIBHUH XapakTep. YHiBep-
CaJIbHOCTI BUXIZHUM 3acajiaM KOHCTHTYILIOHai3My HaJa€e iXHE 3arajbHe BU3HAHHS
3 00Ky KOHCTUTYLIHHMX JepkaB, sIKi Ha 11 OCHOBI (hOpMYIOThH BJIACHI KOHCTHUTY-
uifiHi cucremu. CipuiHATTS (QyHIaMEHTAILHUX KOHCTHTYIIIMHUX IIHHOCTEH Aep-
’KaBaMU 3yMOBITIOE J€sIKi CITUTBHI PUCH SIK Y iIXHOMY 3aKOHOJABCTBI, TaK 1 y mpak-
THI QYHKIIOHYBaHHS MyOaiuHoi Biagu. [IpoTe peamizallis yHiBepcaaIbHUX KOHC-
THTYIIIHHAX 3acaj] CYNPOBOKYETHCSA HHU3KOIO PI3HOMAHITHHUX JOKTPUH, KOHIICTI-
ITiH, TAXOMIB IO PO3YMIHHS IXHBOTO 3MICTY, a BIATAK 1 BTUICHHS y TPaKTUKY (QyHK-
[[IOHYBaHHS CY4acHO]I JIep>KaBH.

Tak, chOro/iHi iICHYIOTh IIIOHAHMEHIIIE JBI peaTi30BaHi Ha MPAKTHIN BiAMIiHHI
igeosorii koHCTHTYHiOHANI3MY — mibepainizm (CILIA, O6’eqnane KopomiBcTBo) Ta
nibepanbHa IEeMOKpartis (IepaBH KOHTHHEHTAIBHOI €BpONHM), a TaKOX KiJbKa
KoHUenMii — gopmansHoi 3akonHOCTi (CIHIA), MaTepianbaoi koHcTUTYLIT (00’ €-
HaHe KopoumiBcTBO) Ta iHCTUTYLIHHOI CUCTEMH OOMEKEHOT0 TpaBIiHHs (KOHTHHE-
HTanbHa €Bpora). 3BUYaifHO, € CYTTEBI BIAMIHHOCTI 1 M)XK HaIliOHaTbHIUMH KOHC-
TATYIIHHAMA CUCTEMaMH, SKi 3YMOBJICHI ICTOPUYHUMH Ta HAIiOHAJILHO-
KyJIbTYpHUMH YHHHAKaMH. [IpoTre, mompu ocoOIMBOCTI HAIliIOHATBHIUX KOHCTHUTY-
MIHHUX TIPABOTIOPSAKIB, MOXHA BHOKPEMHUTH ACSIKI CITUIBHI PUCH Ta XapaKTepHi
eIIEMEHTH KOHCTHUTYIIOHATI3MY OKPEMUX AEPIKaB, sIKi 3aCHOBaHI Ha 3raJlaHNX KOH-
nenuisx. e nae mizicraBu CTaBUTH MUTAHHS MPO ICHYBAaHHSI KiJIBKOX MOJIENICH KOHC-
TUTYL[IOHATI3MY.

B xoMmnapaTuBHOMY KOHCTHUTYLIHHOMY TMpaBi MigXiJ MIONO BUALICHHS MOAE-
JICH TUX Y1 1HIIUX IHCTUTYTIB € TpaauLidHuM. J{J1s MpuKiamy, 3SBUYHUM y¥KE € BUOK-
peMIICHHSI MOJIeTieli KOHCTUTYIIIMHOTO PETryIIOBaHHS TpaB i CBOOO]] JIFOAWHU, KOHC-
TUTYIIHOTO KOHTPOJIIO, MICIEBOIO CaMOBpsIyBaHHs TOIO. lIpoTsrom ocraHHIX
POKIB TOPYIIYETHCS TaKOX MUTAHHS MPO ICHYBaHHS KOHCTHUTYIIHHUX MOZEJEH SIK
TICBHUX THUITiB KOHCTHTYIHHOTO PEryIIIOBAHHS CYCITUIBHIX BiHOCHH'.

IcayBanHS Mozellell KOHCTHTYITIOHAII3MY 3YMOBJICHE TCHIICHITIEI0 10 VHI(Di-
Kalii KOHCTHTYUIHHMX mpaBonopsakiB. Cama kareropiss Mojxenb nepeadadae

® Xabpuesa T. 5., Ynpkun B. E. Teopust coBpeMeHHOH KkoucTHTymun. — M.: Hopma, 2005. —
C. 17-18.
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HasBHICTh NIEBHUX BH3HAYAJbHUX PUC KOHCTUTYLIOHANI3MYy, IO CTAHOBJATH MEB-
HUH 3pa3oK, eTajoH, 1 SKi HaCHigYIOThCS TPYMOIo KpaiH. Jng npuknany, aHTmidCch-
Ka MOZEJIb KOHCTUTYLIOHAIII3My CBOTO 4acy cTajia 3pa3koM JJIsl HU3KH OpUTaHCh-
KUX KOJIOHIH, amepuKaHcbka — Aisl kpaiH JlaTuHcbkoi AMepuku (30kpema, Mekcu-
ku, bpazunii, Aprentunn). ChopmoBana y 3axinHiii €Bponi KOHTHHEHTAIbHA (€B-
poreiicbka) — mist CXiTHOEBPOIEHCHKUX AepKaB ¥ X011 (hOpMyBaHHS IXHbOI KOHC-
THTYIIHHOT IeP’KaBHOCTI Y ApyTiit monoBuHI XX CTONITTA. SIK MpaBUiIo, CHTHHHU-
MU 71 KpaiH y MeXax BiJIOBIAHOI MOJIEi KOHCTUTYIIIOHAI3MY € iJeosoridHa Ta
JOKTPUHAJIbHA CKJIJI0BI, & BIIMIHHUMH — IXHI KOHCTUTYILIHHI cucTeMu. BpaxoByro-
YM 11, HABPSJ Y4 JIOLITBHO KOHCTHTYIIIOHATI3M KOXKHOI OKPeMOi KpaiHW BBa)kKaTH
MOJICTUTIO KOHCTUTYLIOHANI3MY, Y TaKHX BHIIAJKaX CKOPILI i1eTbCS MPO KOHCTUTY-
[iifHI CHCTEMH TIPaBIiHHS Y MEXaX Ti€l YM 1HIIO0T MOJIeNi KOHCTHTYLIIOHATI3MY .

Po3rnsmaroun KOHCTHTYLIOHAMI3M SIK JOKTPUHY 1 TPAaKTUKY OOMEXKEHOTO
NpaBIIiHHS, MOXHA BUOKPEMUTH TPU MOJENi KOHCTHTYLIOHATI3My: aMEPHKAHCHKY,
aHTITIACHKY Ta €BPONENUCHKY (KOHTHHEHTANbHY). KokHa i3 HUX mepenbadae cBoepi-
HE BTUICHHS VHIBEpCATBHHUX 3aca] KOHCTUTYIIOHATI3MY TOCEPEIHUIITBOM BIIACHHX
IHCTPYMEHTIB Ta MEXaHI3MIB i3 BiIIOBIIHAM JOKTPUHAIEHUM CyIpoBOAOM. OKpiM
BIIMIHHMX iCOJIOTIYHAX OCHOB, MOKTPUHAIBHUX OCOOJIMBOCTEH, 3rajaHi MOei
KOHCTHUTYIIOHAJI3MY BOJIOJIIOTH MEBHUMH BJIACTHBUMH IM PUCAaMH, CIICHH(IYHOO
CTPYKTYPOIO Ta Pi3HMM TPAKTUYHUM BTUICHHSM Y BHIJISII BiATIOBIIHUX KOHCTUTY-
LIMHUX CHUCTEM: KOHCTHTYLIHHOIO Mpe3UACHTANI3My, MOHAPXIYHOTO M peciyOuri-
KaHCHKOTO TapiaMEeHTapu3My, 3MIIIaHOTO MPE3UACHTCHKOIO YU MapiIaMEeHTCHKOTO
TpaBIiHHS.

€Bporneiicbkka MOJENb KOHCTHTYLIOHANI3MY € YHIKaJbHHM SIBHIIEM, aJKe
piBeHb YHi(IKOBAaHOCTI Ta IHTETPOBAHOCTI JESKUX ii €lIEMEHTIB MPHU3BIB JIO ITOCTa-
HOBKH IHTaHHS NPO BUHHKHEHHS €BPOIEHChKOI KOHCTUTYIIIHOI iIeHTHYHOCTI
3HauHy poiib ¥ ii pO3BHTKY Bifirpano yrBopeHHs Pagum €Bpomnu, cuctema ctanmap-
TiB SKOi CYTTEBO BIUIMHYJIA HA 3MICT €BPOIEHCHKOT MOJIEIi KOHCTUTYITIOHATI3MY.
Baprto 3ayBakuty, mo craBimuy wieHoM Paau €Bporu y 1997 poui, Ykpaina ¢ak-
TUYHO BH3HAYUIIACH 13 MOJICIUTIO KOHCTUTYIIOHAII3MY, B3SBIIU Ha ce0e 000B’I3KU
I0/I0 IMIUTEMEHTali] nuX cTaHaapTiB. He3Baxkarouu Ha Te, [0 UM HAPSIMKOM MU
pyxaemocs yKe JOCHTh TPUBAJIMI Mepiof 4acy, A0 CbOTOMIHI iCHy€e Opak po3yMiHHA
€BPOTEHCHKOI MOJIENIi KOHCTUTYLIIOHAII3MY SIK IJIICHOI CHUCTEeMH i3 i BHYTpill-
HBOIO JIOTiKOI0, 3aKOHAMHU PO3BHUTKY, 3aKOHOMIpHOCTSIMH. CBiIYEHHSAM LILOMY, 30-
KpeMa, € MPONO3HULIiT OKPEMHX IOJITHYHUX, TPOMAJICHKUX JisUiB, a TAKOXK MPaBHU-
KiB moxo ikBigamii Koncrurymiiitnoro Cymy YkpaiHu, 3ampoBaiyKeHHS Ipe3u-
JIEHTCHKOTO TIpaBIiHHSA 1 T. 1. TOMy BKpail Ba)KIMBO UiTKO BH3HAYHUTH XapaKTEepHI
PUCH €BPOTIEHCHKOI MOZENI KOHCTHTYIIOHANI3MY, 3 sSCyBaTH KOHCTHUTYIIHHO-
PaBOBUI 3MICT OKPEMHX THCTUTYTIB — €JIEMEHTIB KOHCTHTYIIHHOT CHCTEMH, a

7 Sadurski, Wojciech. «European Constitutional Identity?» — Sydney Law School Research Paper. —
2006. — Ne 06/37.
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TaK0>Xk BCTAHOBUTH MEXi IHTETPOBAHOCTI Ta YHi()iKOBaHOCTI BCepeauHi 1€l Moe-
J1i, 03a SIKUMHU € cepa HaliOHATBLHUX 0COOIMBOCTEH.

XapakTepHi pucu eBponeicbkoi Moaesai KoHcTUTYHioHadi3My. KoxxHa Mozenb
KOHCTHTYI[IOHATI3MY € CBOEPIIHUM IMOETHAHHSM BiIIOBITHOI 11€0JIOTii, TOKTPUHU
Ta KOHCTUTYITIITHOT CUCTEMH TipaBiiHHA. Ha BiMiHYy BiJl aMepHKaHCHKOI Ta aHTIIICH-
KOi MOeNIel, IO TPYHTYIOTBCS Ha imeosiorii mibeparni3Mmy, €Bpolelicbka MOJIEIh
KOHCTUTYIIIOHAJI3MY 3aCHOBaHa Ha i7eoJIoTii JibepansHol neMokparii. [lenTpains-
He MicIle B 11 CUCTeMI IMOCiiae iean iHAUBITyalbHOI CBOOOAM, JOCIATHYTH SKOTO,
BPaxOBYIOUHU JOCBIJ CEPEIHBOBIYHOTO a0COMIOTU3MY B KOHTHHEHTAJIbHIN €Bpori,
MOJKHa OyJI0 JHIIe B pe3yibTaTi 0OpOTHOM 3a JEMOKpATIIO HUIIXOM CTPUMYBaHHS
yPSAOBOI THpaHii, Jep>KaBHOTO CBaBULIL. TakuM YMHOM, 3MICT i1€0JIOTii KOHCTH-
TYLiOHANI3MY y 1l KOHTHHEHTAIBbHO-€BPOIIEHCHKOMY BapiaHTi MoiArae B 0OMeKeH-
Hi KOHCTUTYI[IHHUMH 3aCO00aMH TEMOKPATUYHOI CUCTEMH ITyOJIiYHOI BIaJX 32l
rapaHTyBaHHS CBOOOJIH JIIOMHHY, i1 OCHOBOTIOJIOXKHUX TIPaB.

Jlo 1Ib0TO BapTO JOAATH e OAHY iJCOJOTIYHY OCOOIHMBICTH €BPONEHCHLKOTO
KOHCTUTYIIIOHAJII3MY, SKa BHILTABAE i3 IMMUPOKOTO TPAKTyBaHHS CIIPABEIJIUBOCTI,
10 OXOIUTIOE 1 11 COMiabHUM acTieKT. Y mpeaMOyiri €BpOIeHchKoi CoiambHOT Xap-
Tii 1996 poxy mictutbesi mocmnanHs Ha KondepeHuiro 3 nmpaB JTOAWHU Ha PiBHI
MminicTpiB (5 nucronana 1990 poky), Ae OyJ0 HarojomeHO Ha HEOOXiAHOCTI 30e-
PEKEHHS HEBiJl'EMHOTO XapaKTepy BCIX MpaB JIOJIWHH, SK TPOMAJTHCHKUX, MOJi-
THYHUX (sIKi rapaHToBaHi y ToMy umcni i Konsenuiero 1950 p.), Tak i ekoHOMIY-
HHX, COIaTBHUX Ta KyIbTypHHX . Cama XapTis MiCTHTb MONOXKEHHS, CIPIMOBaHi
Ha TapaHTYBaHHS COIIaJbHOI CNPABEUIMBOCTI, 30KpEMa CJIOBO «CIPaBEITHBUI»
3yCTPIiYaEeThCA Y KOHTEKCTI MpaBa Ha cripaBeuBi yMoBH mparii (1. 2 4. [; ct. 2) Ta
Ha crpaBemuBy BHHaropoxy (1. 4 4. I). Ilopsnm i3 mum, 1i€ro 3acamo0 IPOHUKHY-
THW yBECh JOKYMEHT, Y SKOMY BiIOOpaXE€HO TOCHTH IMUPOKHUH MEepPEeIiK COIiaTbHIX
Ta €KOHOMIYHHMX IIpaB: MpaBO Ha IIpaIio, Ha CIpaBEIINBI, OE3MEeYHI Ta 3M0pPOBI
YMOBH TIpalli, Ha CIpaBe/UIMBY BHHArOpOJdy, COIialbHEe 3a0e3Ne4eHHs, OXOPOHY
3II0POB’sl, COLIaJIbHY Ta MEIUYHY JIOTIOMOTY, TPaBO JITeH Ta IMiUTITKIB HA 3aXHUCT,
MPaBO MPAIIOIOYUX KIHOK HAa OXOPOHY MATEPHHCTBA, MPABO IHBAJIIIB HA Camo-
CTIMHICTD, COLiaJIbHY 1HTETPALiI0 Ta Y4acTh y KHUTTi CyCIJIbCTBA Ta iHIIII.

JIOKTPHHAIEHOIO OCHOBOIO €BPOIIEHCHKOI MO KOHCTUTYLIOHANII3MY € KOH-
TS, MO Tependadae CTBOPEHHS IHCTUTYIIIHOI CHCTEMH 00OMEXKEHHSI IepPKaBHO-
rO TpaBIiHHA. B yMOBaxX €BpOmeHCchKoT MO/IENi KOHCTUTYIIOHAI3MY BOHA OXOILTIOE
Taki eJeMeHTH: 1) mucaHa >KOPCTKAa KOHCTHTYIIS, IO € aKTOM YCTaHOBYOi BIIAIH
Hapoy Ta BOJIOMIE JIETITUMHICTIO; 2) IOPUANIHO (KOHCTUTYIIHHO) 3aKpiIuIcH] TIpaBa
Ta CBOOONM JIFOJMHH 1 TPOMAISHUHA Ta CHCTEMa iX 3aXWCTy (BH3HAYAIOTH 3MICT i
CHPSIMOBAHICTh JISUTBHOCTI JCPIKaBH, HAKJIAal4Yd HA Hel BIAMOBIIHI OOMEKCHHS);
3) KOHCTUTYLIHHA IOPUCAUKIIIS (IIEPEBAKHO Y POPMi KOHCTHTYIIHHOTO CyJJOUUHCTBA),

¥ €pporeiichka couiansaa xapris (mepernsnyta). Crpac6ypr, 3 Tpasus 1996 poky / Bizomocrti
BepxoBnoi Panu Ykpainu. — 2007. — Ne 51.
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MOKJIMKaHa TapaHTyBaTH BEPXOBEHCTBO i CTaOUIBHICTH KOHCTHTYLIi, OOMEXyBaTH
3aKOHOJIaBUi IMOBHOBa)KCHHS TapjlaMEHTy, a TaKoXK 3a0e3leuyBaTH CTiHKICTh yciel
cucremy; 4) mapiaMeHTapu3M(i3 peanbHOI0 BIIAJOK0 MapiaMEeHTCHhKOI OUIBIIOCTI Y
cdepi BUKOHABYOI BIaN); 5) opraHisailisi BIaJi Ha OCHOBI IPHHITUITY CyOCHIiapHO-
CTi, il JEIEeHTpasi30BaHICTh (II0 HE JOMyCKae HaJMIpHOI KOHIIEHTpAIlii BIaad Ha
3arajgbHOIEP)KAaBHOMY PiBHI); 6) HE3aIe)KHa CY/IOBA BIIaJa, SIKa € TAPAHTIEI0 3aXUCTY
TIpaB JIFOIMHM Ta 3MIHCHIOE KOHTPOIIH 32 MisITHHICTIO BUKOHABYOI BIIQJIH.

CyKyIIHICTh X €JICMEHTIB Ma€ 3a0e3MeUnTH BHYTPINIHIO 30aIaHCOBAHICTh
yciei cucremu. BuokpeMuTH X MOXHA Ha OCHOBI aHaNi3y CHUIBHUX PUC MPaBIiHHS
Jiep’KaB KOHTUHEHTAIBFHOI €BpOIH, MPOTE JIHMIIC YMOBHO, a/KE B HAlliOHAJIBHUX
KOHCTUTYLIMHUX MPaBOMOPSAKAX iCHYIOTh i cepiio3HI BiIMIHHOCTI, HANPHUKIAL Y
CTaBJIeHH1 70 pedepeHayMiB (Taka mpakTHKa He xapakTepHa 11 OPH, ane mpura-
ManHa ®panmii, [tamii, Icnanii, Janii); y B3a€MOBITHOCHHAX TJIaBU JIEpP)KaBH, 3a-
KOHOJIaBYOi Ta BMKOHABUOI Biamu (peanbHa Biana riiaBu aepkaBu y Dpanmii Ta
MEPEeBAYKHO TIPECTABHUIIBKI 1 HlepeMoHianbHi ¢yHKii — B benprii, Jlanii, Icnanii,
Hinepmanmax, Hopgerii, 1lIBemii); B opraHizamii JeeHTpaTi30BaHOI TEPUTOPialb-
HO1 cuctemu Biaau (peneparii — ABctpist, bensris, bocHis i ['eporoBuna, Himed-
ypHa, llIBeitnapis Ta yHITapHI ACTeHTpaIi30BaHi aepxkaBu — bomnrapis, Ipmammis,
Icnanis, ITanis, Jlutea, Hinepnanau, [Tonemia, CioBayunHa ta iHmi). Brim, cykyn-
HICTP CIUTBHUX MPHUHIUIIIB Ta BU3HAYAJLHUX PUC KOHCTUTYIIOHAII3MY (DOPMYIOTb,
Tak OM MOBHUTH, NIEBHY «ilealbHY» HOTO MOJETb Y €BPONEHCHKOMY PO3yMiHHi, 1110
€ TapaHTI€0 ICHYBaHHS KOHCTHTYLIHHO 0OMEKEHOI CUCTEMH MpaBIiHHS 13 TPiopH-
TETOM JIFOJIUHHU, 11 CBOOOIM Ta TIPaB.

Ille omHOIO Ba)IJIMBOIO XapaKTEPUCTUKOIO €BPONEHCHKOI MOJAENi KOHCTHTY-
I[IOHAJII3MY € HasABHICTh, TOPSA] 13 HAlIOHATLHUMHU, HAJHAIIOHAEHUX MEXaHI3MiB
3aXUCTy TIpaB Ta OCHOBOIOJIOKHHMX CBOOOM JIOAMHU,IIO € Mi€BHM IHCTPYMEHTOM
00MEKEeHHS JIep’KaBH Ha iXHIO KOPHCTh. BapTo juIe 03HaAHOMHUTHCS 13 KUTBKICTIO
MPUHHATHX €BPOMEHCHKUM CYIOM 3 TIpaB JIOJUHHU PIllleHb, MO0 MEPEKOHATHCH Y
upomy. Tak, 3a nepiog 3 1959 (pik 3acuyBanus €CIII) no kinenp 2015 poky Cy-
JIOM OyJI0 MpHUUHATO Onn3bko 20-TH THUCAY PIllleHb, OJU3bKO MOJOBUHU 13 SKUX
cTocyBanucs 'ty aepxkan: Typeuuunn, Itanii, Pocii, PymyHnii Ta [lonbmi. 3 yciei
KUTBKOCTI pillleHb, 110 Oynu noctanoBiieHi Cyaom 3 1959 poky, y 84% i3 Hux Oyio
BHSIBIICHO IOPYIICHHS IIOHAMMeHIIe oaHiel crarti Konsermii”'.

VY Mexax €BpOIEHCHKOr0 KOHCTUTYLIOHANi3My 1HOAI BHOKPEMIIIOIOTH JBi
Mozen — (ppaHIy3bpKy Ta HIMEIBKY — 13 TAKUMH XapaKTePHUMHU PHCAMHU, K «CHIIb-
Ha TIPE3NICHTCHKA BJIaJla, pallioHATI30BaHUH TapiaMeHTapu3M Ta 00OMEKEeHa POJTh
KOHCTUTYIIIHOI OCTHINID» IJI TepIioi Ta «TPhOX IIIHHOCTEH-ifiei: KIIaCHIHOTO
nmibepanizMy, cOIliaii3My Ta XPHCTHSHCHKOTO TPHUPOIHOTO IIpaBay, a TaKOK

? Overview 1959-2014 ECHR, European Court of Human Rights, February 2015 [Elektronic
resource]. — Access mode: http://www.echr.coe.int/Documents/Overview 19592014 ENG.pdf

!0 Analysis of statistics 2015, European Court of Human Rights, January 2016 [Elektronic
resource]. — Access mode: http://www.echr.coe.int/Documents/Stats_analysis 2015 ENG.pdf
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«cremiaizamii KOHCTUTYIIHHOT FOPUCAUKINTDY — JJIs L[pyro'l'”. Haii0inpiie BigMiH-
HOCTeH iCHye Ha piBHI KOHCTUTYLIMHHUX CHCTEM MpaBIiHHS LHUX Jep)KaB, 110, 5K
YK€ 3a3Havyajiocsl BUILE, € MPOSIBOM HaliOHaJbHOI KOHCTUTYLIMHOI 1A€HTHYHOCTI
Ta HE 3arepedye iCHyBaHHS €BPOIEHCHKOT MOJIeNi KOHCTUTYIIOHATI3MY 13 €HHOI0
171e0JI0T19HO0 OCHOBOIO. KOHCTHTYIIIHHI CHCTEMH MpaBIiHHA IUX JepkaB Gpopmy-
BaJIUCS ICTOPUYHO ITi/T BIUIMBOM PI3HOMAaHITHUX CYCHUTBHO-TIONITHIHNX OOCTaBHUH.
ITopsia i3 IuM, HE MOJKHA 3amepedyBaTH (akTy CYTTEBOTO 30IMKCHHS (paHITy3b-
KOi Ta HIMEIIBKOI CHCTEM Ha i7IC0JIOTIYHOMY Ta JOKTPUHAIHLHOMY PiBHAX YIPOIOBK
OCTaHHIX JIECATHIIITh, HE KaKy4H B)KE MPO CHUIBbHI LIHHOCTI, 10 CTaJd OCHOBOIO
€BPOIHTETpaliiHIX MPOIECIB, Ta €IEMEHTH KOHCTUTYLIHHOI MPaKTUKH, 3yMOBIIE-
HOI IOPUCAMKUIHHOIO AiSTIbHICTIO €BPONEHCHKUX OPTraHiB Ta yCTaHOB.

Brepiue ni enementu 0ynu noeanani B Koncruryuii Icnanii 1978 poky, Hu3ka
MOJIOXEHb K01 Oym3bki 10 Koncturymiti HiMewunnu, ®panii, a takox Itamii Ta
[opryranii. Bapto Takox 3ayBakuTH, 110 TeorpadivyHo eBponerchka MOAEIb KOHC-
TUTYLIOHANII3MY TOLIMPIOETHCS SIK HA KpaiHU 3aXigHOI, TaK i HEHTPaIbHOI Ta, 4acT-
KOBO, cxXimHoi €Bpomu. OCTaHHI JBI TPYIH IepkKaB JAOIMYUFIINACS IO HEl BIAHOCHO
HEJaBHO, Y KiHI XX CTOJITTS, MiCIsI MOBAJICHHS COIMIAIICTHYHOTO CYCIUIBHOTO YCT-
poro. Taxk, [IpubanTiiiceki aepkaBu, a Takox [lonpma, Yropmmaa, Yexis, CiaoBau-
yrHa, CroBeHis B 1990-x pokax akTHBHO ()OPMYBaIW BJIAacCHI KOHCTUTYIIHHI cHC-
TEeMH, BUKOPHCTOBYIOUH TP IIBOMY JOCBIJ 3aXiTHOEBPONCHCHKHUX JepKaB Ta MO-
KJIaBIIM B OCHOBY LIMX 3MiH 1/I€OJIOTIIO €BPOIEHCHKOr0 KOHCTHTYLiOHANI3My. [Ipu
bOMY,JIESIKI i3 HUX 3alI03UUyBaId OKPEMi eIeMEeHTH (paHIly3bKOTO Ta HIMEIBKOTO
KOHCTHUTYLIOHAJI3MY, 30KpeMa HiMelbKy MOAENb CHIbHOI KOHCTHTYLiHOI IopHC-
JTUKITI1, @ TAKOK eJIeMEHTH apOiTpakHuX (QYHKIIH QpaHIy3pKOT0 Pe3nICHTA.

@dopMyBaHHS KOHCTHTYLIOHATI3MY y LUX AepkaBax BigOyBajiocsi oJHOYAC-
HO 13 TIpoIiecaMy €BPOIEHCHKOT iHTerpallii. 3 TOUkH 30py (DyHKITIOHYBaHHS Jep KaBHOI
BIIQIM II€ O03HA4ajo peopMyBaHHS CHCTEMH B3a€EMOBIIHOCHH, MEPEIyCiM, 13 JIO-
ITHOIO, CYCHUTBCTBOM, a TaKOXK oprasizailii myOmigaoi Biagu. CyTTEBY poib y
3rajlaHux Mpolecax Bigirpaau opranu Pagu €Bponu, 30kpeMa BeHemiiicbka Komi-
cis i KoHrpec MicieBux Ta perioHanbHuX Biaj €Bpornu. [XHi pekoMeHaanii Ta pe-
30M0Lii BUKOHYBaJM POJb AOPOTOBKa3iB IMOAO iMIUIEMEHTAlii 3arajbHO €BpO-
NEeHChKUX LIHHOCTEHW y HalliOHANbHY Jep)KaBHY MpakTHKy. Lle ToH mumsax, sSKuid
VYkpaiHi 1ie A0BeIeThCs MPOUTH, MPOTE BXKE ChOTOAHI 3p00JIeHO Mmepili KPOKH, sIKi
CBiT4aTh MPO CIIPUHHSATTS €BPONEHCHKOI MOJIENI KOHCTUTYI[IOHATI3MY.

3aBaaHHS HA HIJISIXY KOHCTHTYHIHOT0 PO3BUTKY YKpaiHu. YKpaiHa aKIenTy-
Bajla 3arajlbHOEBPOICHCHKI KOHCTUTYIIIMHI IIHHOCTI; 3arajioM c(GopMOBaHUMH €
17Ie0JTOTiYHA Ta MOKTPHHAIBHA CKJIAIOBI KOHCTHTYIIOHAMI3MY. B KoHcTuTyii Bi-
JIoOpakeH1 Taki 3acajiy, K rapaHTOBAHICTh IIPaB Ta CBOOO JIOJUMHM 1 TPOMaJITHH-
Ha, BEPXOBEHCTBO MpaBa, MO/ JIEP>KaBHOI BIaM, HAPOTHUI CYBEpPEHITET TOWIO, SIKi

! Capuna M. B. KoHCTHTYIiOHAMI3M i Mpupoaa KOHCTHTYLii: MoHorpadis. — Yxropom: ITomi-
rpaduentp «Jlipa», 2009. — C. 37-42.
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3HAWIILIA CBOE BiIOOpaKeHHsS B HAYKOBHUX PO3pOOKax yKkpaiHChKMX BueHHX. [IpoTe
npouec GopMyBaHHS KOHCTUTYLIOHANI3MY B YKpaiHi AaJeKo He3aBepILEHH, alke
PO HOTo iCHYBaHHS CBITYNTH HE (PaKT HAIBHOCTI KOHCTHUTYIi, a TOCATHEHHs HOTO
METH — CTBOPEHHS KOHCTUTYLIIHHO OOMEXEHOTr0 MPaBIiHHS, SIKE rapaHTye IpaBa Ta
CBOOOIM JIFOJWHU 1 rpoMalsHuHA. ToMy 3aBIaHHSIM KOHCTHTYLIHHOI pedopmu B
VYkpaiHi, 5K BUAAETHCS, € (POPMYBaHHS MPAKTUIHOI CKIIA0BOi KOHCTUTYITIOHATI3-
My. BpaxoByroun BHOKpeMIJICHI BUILE €JIEMEHTH KOHCTHTYLIHHOI CHCTEMHU IpaB-
JIHHA, MO’KHA BU3HAYUTH IIE€PLIOYEPIOBi 3aBJIaHHS HA LIbOMY LIUIIXY.

Iepm 3a Bce, ne — neritumanist Korcrurymii. Tineku Ta KoHcTHTYWIS, JIeTi-
TUMHICTb SIKOT HE CTaBUTHCSI ITiJ] CYMHIB CYCIUJILCTBOM, OpraHaMH JEPyKaBHOI BIIa i
Y TOCaJOBUMH 0co0aMH, MOXKE SIKICHO BUKOHYBaTH (DYyHKLIIO NPaBOBOrO oOMe-
JKCHHSI Iep>KaBHOTO MPABIIIHHA Ta TapaHTyBaHH: MpaB 1 cBoOo moxunau. Crizx Haro-
JIOCHUTH, 10 TpUHHATTSA 21 moToro 2014 poky 3akoHy Npo BiTHOBICHHS [Iii OKPEMHX
nonokeHb Konctutynii Ykpainu(mo BigOyBaocs, SK yske 3rafyBanocs BHUILE, HE 3a
NpOLEAYPOI0 KOHCTUTYIHHMUX 3MiH, a yepe3 NPUIHATTA 3BUYAHOTO 3aKOHY) OyIo
pe3yIbTaTOM peaizallii YKpaiHCHKIM HapoIoM HOTO TpaBa Ha OITip CBaBUIbHIN Bia-
ni. [Ipore moxiOHI mii, SKi BUYMHSIOTHCS HA PEBOITIOMIMHOMY TIOPHBI, CITPSIMOBaHI Ha
BiTHOBJICHHS KOHCTUTYIIHHOTO TPaBOMOPSAKY, MepeOyI0BY MOIITUIHOTO PEKUMY,
HE MOXYTh OyTH 0aratopa3zoBHMHU Ta TMOCTiHHUMH. KpiM TOro, BOHH 3aBXKIH
MOB’513aHi 13 MiAPUBOM aBTOPUTETY Ta JICTITUMHOCTI KOHCTHTYIIii, @ TOMY MOTpeOy-
FOTh CEpHO3HOT MOAAIBIIOI POOOTH MO0 X BiHOBIEHHS. Halikpammm BapiaHTOM
OyJsi0 OM MPUIMHATTS HOBOI KOHCTHUTYLII CIIEliajlbHO CTBOPEHUM JUISl ILOTO YCTaHOB-
YUM OpPTraHOM (KOHCTHTYaHTOI0) Ta HACTYITHHM CXBaJICHHSM Ha KOHCTUTYLIHHOMY
pedeperaymi. OmHaK CITii BpaXxOBYBaTH, IO TEOPisi KOHCTUTYIIHHOTO TpaBa Hera-
THUBHO CTABHUTHCS 0 NPUHAHATTS YW 3MiHM KOHCTUTYLIH B YMOBax BilfHU Ta 30BHiIL-
HBOI arpecii (ocTanHe 3a00poHeHO 1 camoro Korcruryiero Ykpainu (cT. 157).

He MeHm BaxJIMBUM 3aBIaHHIM € 3MiHA MIX0MIB 10 ¢popMyBaHHs KoHCcTH-
tymifinoro Cymy YkpaidHu 3 MeToro 3a0e3ledeHHs HOTO MOJITHIHOI He3aleKHOCTI
Ta HeynepekeHocTi. Creniani3oBaHuil opral KOHCTUTYIIIHHOT FoOpUCAUKIIi (Tiepe-
BaXHO — KOHCTUTYLIHHUH cyn) € 000B’I3KOBUM €JIEMEHTOM KOHCTUTYIIHHOT cuc-
TEMH MpaBIiHHA B yMOBaX €BpPONEHCHKOI MOJeNi KOHCTUTYIioHami3My. Bin mo-
KJIMKaHW{ rapaHTyBaTl BEPXOBEHCTBO i CTAOUIBHICTH MUCaHOI KOHCTHUTYIIT, 0OMe-
KYBaTH 3aKOHOJaBYl MOBHOBA)KCHHS MMapJIaMEHTY IUISIXOM BH3HAHHS HOTO aKTiB
HEKOHCTUTYLIHHUMH, OCYYacCHIOBATH PO3YMIHHS KOHCTUTYLIHHHMX HOPM 4epe3 iX
odimiitHe TITyMa4eHHs, a TAKOX BUPIIITyBaTH KOHCTUTYIHHI KoH(]ikTH. Taka misb-
HicTh 3a0e3nedye cTabiTbHICTh YCi€l KOHCTUTYIIHHOI CHCTEMH Ta BOAHOYAC € Ta-
panTieto ii icHyBaHHA. Hu3pkuit piBeHb aBTopuTeTy KoncturymiitHoro Cymy Ykpa-
iHH B pe3yNbTaTi HOTO HEOMHO3HAYHOI TisSITLHOCTI € OJTHIEI0 13 HAWOILIBIHIX TIepe-
HIKOJ JUIsl PO3BUTKY KOHCTHTYIIHHOT JIep:KaBHOCTI, a/’Ke HU3Ka IPUHHATUX HUM 32
OCTaHHI POKH aKTIB 4aCTO TPAKTYIOTHCS HE K TaKi, 10 3aXHIIAIOTh BEPXOBEHCTBO
Koncturynii Ta 1i niHHOCTI, a Ti YM iHIII moJdiTHYHI iHTepecu. Tomy cratyc Konctu-
tyniliHoro Cyny Ykpainu mae OyTH CYTTEBO BIOCKOHAJICHHUH caMe 3 TOYKH 30pY
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rapaHTyBaHHS MOTO MOJITUYHOI HE3aJeKHOCTI, 3a0€3MeUUTH Ky B YMOBax IpH-
3HavyeHHs nmo 1/3 cynais IlpesuneHToMm, mapiaMeHTOM Ta 3’1310M CYAJiB BHSBU-
JI0Ch HEMOXJIMBHM. [IpudoMy, 3a BaXKIHMBICTIO L€ 3aBAAaHHS CTOITh Ha OJHOMY
a6 i3 neritumaniero Konerurymii.

3abesneyeHHs pealbHOI HE3aJeXXHOCTI MOTpedye 1 ycs cucreMa CyJIoBOi
BJIA[IH, SIKA € BAXIJIUBUM €JIEMEHTOM KOHCTUTYLIHHOI CHCTEeMH TIPaBIiHHS, IO BU-
KOHY€E (PYHKIIIT 3aXHCTy TpaB Ta CBOOO JIOIWHU 1 TPOMAaJIHUHA, TIPaB Ta iHTEpe-
CiB IOPUANYHUX OCI0, 3MIHCHEHHS KOHTPOJIIO 332 3aKOHHICTIO Ta KOHCTUTYIIIHICTIO
MSUIBHOCTI OpraHiB JACPKaBHOI BIIAM, a OTXKE TapaHTyBaHHI CUCTEMH TOJUTY Jep-
JKaBHOI BJIaJU 3arajyioM. B KiHIIEBOMY pe3ysibTaTi 4epe3 MisUIbHICTh CYIOBOI BIIaIU
3abe3meuyeTbes OamaHc MK cBOOOJaMH Ta MpaBaMH JIFOIMHH, iHTEpECaMu CYCIIiIb-
cTBa Ta 000B’sI3KaMU JepkaBH. BukonyBaTu 1i (GyHKUIT cy1oBa Biasa MOXKe JIHIIe
BOJIOJII0YN HE3ANEXKHICTIO, 3a0€3MeueHHs sIK0oi Mae OyTH MepIIOYEpTOBUM 3aBIaH-
HSIM CYJIOBOi peOpMH, IO PO3MOYNHAEThCA B YKpaiHi. HatomicTh mocamoBIssMu
Ta JIeIKUMH aKTHBHAMH TPEJCTABHUKAMH IPOMAITHCHKOTO CYCITTbCTBA 1151 pedop-
Ma 3BOJIUTHCS JI0 ITOBHOI 3aMiHH CYIIIBCHKOTO KOPIYCY, IO HE BUPIIIY€E Haraib-
HUX TIpo0iieM y cdepi mpaBocyaas, a Iie OUTbIe y3aleKHIOE CYIOBY Biamy (Bif
OpraHiB BHKOHABYOI BJIJH, IO MPOBOIITH PI3HOMAHITHI MIEPEBIPKU CYAOBOTO KOP-
mycy, MPOKypaTypH, IHIIMX PABOOXOPOHHHUX OPTaHiB, IO TAKOX 3aJTyUYeHi 10 IUX
MPOIIECiB, a TAKOX MapJIaMEHTy i, BIAMOBIIHO, TTONITHYHUX TaPTii).

o cTocyeThest caMoro mapiaaMeHTy, TO 3 TOUKH 30py OCHOBHUX KPHUTEpiiB
OLIIHKK HOTO AifJIBHOCTI (TaKMX, AK SIKICTh 3aKOHOTBOPYOCTI, piBEHb 3araJbHOHA-
IOHAJIIBHOTO 1 TEPUTOPIaIbHOTO MPEACTaBHUITBA, AOTPUMAHHS MpaBHI 3aKOHO-
JIABUOTO TIPOIECY Ta BHYTPINIHBOMIAPIAMEHTCHKOI €THKH), BiH TOTPeOye CepiO3HOTO
BJIOCKOHAJICHHSI. BpaxoByrouu Te, 0 B yMOBaX €BpOINEHCHKOT MOJIENI KOHCTUTY-
IIOHAJII3MY TapIaMeHT, SIK MPaBIJIO, € IEHTPAILHUM OPTaHOM JAEp>KaBHOI BIalH,
SIKAH BU3HAYAE HANPSIMH BHYTPIITHBOI 1 30BHINTHBOI TMOJITHKH, a TAKOXK BiATIOBI-
TaTbHUK 3a (OPMYBaHHS Ta MisUTBHICTD YPSAY, 1€ OJHE 13 BOXKIMBHUX 3aBIaHb Ha
NUISIXY KOHCTHTYHIHHOTO PO3BUTKY YKpainu. 3MiHa MpuHIUMIB hopMyBaHHs Bep-
xoBHOI Pamu YkpaiHu Ta mpoBelneHHS BHOOPIB 3a BIAKPUTHMHU PETiOHATBHUMH
CIHMCKaMU KaHIUIATIB, 3a0€3MeUeHHs] 0COOMCTOrO TONOCYBaHHS AeMyTaTaMu map-
JIAMEHTY, 3allPOBaKCHHS MPaBUJI BHYTPiLIHbOIAPIAMEHTCHKOI MTOBEIiHKM HAPO.I-
HHUX JEMyTaTiB Ta KOHTPOJb 3a iX JOTPUMAaHHAM € HEOOXiTHHMH MepeayMOBaMU
PO3BUTKY MapiIaMEHTapPHU3MY.

OxpiM 1BOTO, IS CTBOPEHHS CUCTEMH KOHCTUTYIIHHO OOMEXEHOTO TpaB-
JIHHS BEJIMKE 3HAUCHHS Ma€ TepUTOpianbHa OpTraHi3allis BIaId Ha OCHOBI IMIPUHITH-
miB cyOcumiapHOCTi Ta AerneHTpaiizaii. e mae MOXIHUBICTh HE KOHIICHTPYBaTH
BJIAIly, PO30CEPEHKYBATH ii B TEPUTOPIATPHUX ONWHHIIX, 3a0€3MedyBaTH SPEKTHB-
HICTh YHIpaBIiHHS YCiM KOMIUIEKCOM myOmiuHux crpas. Pedopma micuieBoro camo-
BpSILyBaHHS TOTyBajiacs B YKpaiHi TPOTATOM JBOX NECATKIB pokiB. [leprmi Kpoku
Ha IBOMY HUIIXY YK€ 3po0JieHi (ChOroHi BitOyBa€eThca 00’ €IHAHHA rpoMan), OJHAK
JUIs TIOBHOI peainizauii pedopmu HeoOXiaHi 3minu 10 KoHcTuTymii.
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BukoHaHHA 3rafjaHuX 3aBAaHb NOTpeOye LIeCIPSIMOBAHOI HisNTBHOCTI YCHOTO
JIepKaBHOTO amapary, HayKOBO-€KCIEPTHOI CHIJIbHOTH, TPOMAISHCHKOTO CYCHiJIb-
CTBa Ta, OHANBAaXKIUBIIIE, CACTEMHOTO MiAX0Ay 10 (opMyBaHHS KOHCTHTYUiHHOT
CHCTEMH TIPaBIIiHHS HAa OCHOBI 3aCajl KOHCTUTYI[IOHATI3MY.
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